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Presidential Documents

Title 3—

The President

[FR Doc. 2013-29044
Filed 12-3-13; 8:45 am]
Billing code 4710-10

Memorandum of August 2, 2013

Delegation of Authority Pursuant to Section 404(c) of the
Child Soldiers Prevention Act of 2008, as Amended

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, I hereby delegate to the Secretary of State the authority
conferred upon the President by the Child Soldiers Prevention Act of 2008
(title IV, Public Law 110-457), as amended (the ‘““Act”), to determine, con-
sistent with section 404(c) of the Act, whether to waive the application
to Somalia of the prohibition in section 404(a) of the Act and whether
such waiver is in the national interest of the United States, for fiscal year
2013.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, August 2, 2013.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1069; Directorate
Identifier 2012-NM-044-AD; Amendment
39-17692; AD 2013-24—-15]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2007-11—
08 for all The Boeing Company Model
727 airplanes. AD 2007-11-08 required
repetitive inspections of the in-tank fuel
boost pump wiring, installation of
sleeving over the in-tank fuel boost
pump wires, repetitive inspections of a
certain electrical wire, sleeve, and
conduit, and applicable investigative
and corrective actions; and repetitive
engine fuel suction feed operational
tests. This new AD also requires
replacement of the wire bundles for the
wing and center fuel boost pumps,
installation of convoluted liners, and
related investigative and corrective
actions if necessary. This new AD also
requires replacement of the fuel
quantity indicating system (FQIS) wires,
a low-frequency eddy current inspection
for cracking, and repair if necessary.
This new AD also requires revising the
maintenance program to incorporate
changes to the airworthiness limitations
section. This AD was prompted by a
report of damage found to the sleeve,
jacket, and insulation on an electrical
wire during a repetitive inspection. We
are issuing this AD to prevent chafing of
the fuel boost pump electrical wiring
and leakage of fuel into the conduit, and
to prevent electrical arcing between the
wiring and the surrounding conduit,

which could result in arc-through of the
conduit, and consequent fire or
explosion of the fuel tank.

DATES: This AD is effective January 8,
2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 8, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of June 6, 2007 (72 FR 28594,
May 22, 2007).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6509; fax:
425-917-6590; email: rebel.nichols@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR Part 39 to supersede AD
2007-11-08, Amendment 39-15065 (72
FR 28594, May 22, 2007). AD 2007-11—

08 applied to the specified products.
The SNPRM published in the Federal
Register on August 13, 2013 (78 FR
49217). We preceded the SNPRM with
a notice of proposed rulemaking
(NPRM) that published in the Federal
Register on October 11, 2012 (77 FR
61731). The NPRM (77 FR 61731,
October 11, 2012) proposed to continue
to require repetitive inspections of the
in-tank fuel boost pump wiring,
installation of sleeving over the in-tank
fuel boost pump wires, repetitive
inspections of a certain electrical wire,
sleeve, and conduit, and applicable
investigative and corrective actions; and
repetitive engine fuel suction feed
operational tests. The NPRM also
proposed to require replacement of the
wire bundles for the wing and center
fuel boost pumps, installation of
convoluted liners, and related
investigative and corrective actions if
necessary. The NPRM also proposed to
require replacement of the FQIS wires;
a low-frequency eddy current inspection
for cracking; and repair if necessary.
The NPRM also proposed to require
revising the maintenance program to
incorporate changes to the airworthiness
limitations section. The SNPRM
proposed to revise certain compliance
times, specify a terminating action, and
add a requirement to incorporate
another change to the airworthiness
limitations section.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.
The Boeing Company stated that it
supports the SNPRM (78 FR 49217,
August 13, 2013).

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the SNPRM (78 FR
49217, August 13, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM (78 FR 49217,
August 13, 2013).
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Costs of Compliance

the following costs to comply with this

We estimate that this AD affects 569 AD:
airplanes of U.S. registry. We estimate
ESTIMATED COSTS
Action Labor cost Parts cost Cost per product U.’\éenaﬁ'itr)&ragfes Cg;teggtolﬂ.ss.
Inspection, test, and correc- 10 work-hours x $85 per $O e $850 .eiiirieeeeeiens 260 | $221,000.
tive actions [retained ac- hour = $850.
tions from AD 2007-11-08,
Amendment 39—-15065 (72
FR 28594, May 22, 2007)].
Replacement (new action) ..... 185 work-hours x $85 per $28,771 oo $44,496 ...........c..... 569 | $25,318,224.
hour = $15,725.
Revise maintenance program | 1 work-hour x $85 per hour | $0 .....ccccevvvevennnnee. B85 e 569 | $48,365.
(new action). = $85.
Concurrent FQIS wire re- Up to 248 work-hours x $85 | Up to $34,865 ....... Up to $55,945 ....... 569 | Up to $31,832,705.
placement (new action). per hour = $21,080.
Concurrent low frequency 2 work-hours x $85 per hour | $0 ......cccceeervreenenne. $170 i 569 | $96,730.
eddy current (LFEC) in- = $170.
spection (new action).

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR Part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2007-11-08, Amendment 39-15065 (72
FR 28594, May 22, 2007), and adding
the following new AD:

2013-24-15 The Boeing Company:
Amendment 39-17692; Docket No.
FAA-2012-1069; Directorate Identifier
2012-NM-044—-AD.

(a) Effective Date
This AD is effective January 8, 2014.

(b) Affected ADs

This AD supersedes AD 2007-11-08,
Amendment 39-15065 (72 FR 28594, May 22,
2007).

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 727, 727C, 727-100, 727—
100C, 727-200, and 727—-200F series
airplanes, certificated in any category.

(2) This AD requires revisions to certain
operator maintenance documents to include
new actions (e.g., inspections) and/or Critical
Design Configuration Control Limitations
(CDCCLs). Compliance with these actions
and/or CDCCLs is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this AD, the operator
may not be able to accomplish the actions
described in the revisions. In this situation,
to comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance according
to paragraph (p) of this AD. The request
should include a description of changes to
the required actions that will ensure the
continued operational safety of the airplane.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by a report of
damage found to the sleeve, jacket, and
insulation on an electrical wire during a
repetitive inspection. We are issuing this AD
to prevent chafing of the fuel boost pump
electrical wiring and leakage of fuel into the
conduit, and to prevent electrical arcing
between the wiring and the surrounding
conduit, which could result in arc-through of
the conduit, and consequent fire or explosion
of the fuel tank.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Retained Compliance Times

This paragraph restates the requirements of
paragraphs (f), (g), and (h) of AD 2007-11-
08, Amendment 39-15065 (72 FR 28594, May
22, 2007).

(1) For airplanes with 50,000 or more total
flight hours as of June 28, 1999 (the effective
date of AD 99-12-52, Amendment 39-11199
(64 FR 33394, June 23, 1999)): Within 20
days after June 28, 1999, accomplish the
requirements of paragraph (h) of this AD.

(2) For airplanes with less than 50,000 total
flight hours, but more than 30,000 total flight
hours, as of June 28, 1999 (the effective date
of AD 99-12-52, Amendment 39-11199 (64
FR 33394, June 23, 1999)): Within 30 days
after June 28, 1999, accomplish the
requirements of paragraph (h) of this AD.

(3) For airplanes with 30,000 total flight
hours or less as of June 28, 1999 (the effective
date of AD 99-12-52, Amendment 39-11199
(64 FR 33394, June 23, 1999)): Within 90
days after June 28, 1999, accomplish the
requirements of paragraph (h) of this AD.

(h) Retained Detailed Inspection, Corrective
Action, and Installation

This paragraph restates the requirements of
paragraph (i) of AD 2007-11-08, Amendment
39-15065 (72 FR 28594, May 22, 2007).

(1) Perform a detailed inspection of the in-
tank fuel boost pump wire bundles, and
applicable corrective actions; and, except as
provided by paragraph (i) of this AD, install
sleeving over the wire bundles; in accordance
with Boeing Alert Service Bulletin 727—
28A0126, dated May 24, 1999; Boeing
Service Bulletin 727—-28A0126, Revision 1,
dated May 18, 2000; or Boeing Alert Service
Bulletin 727-28A0132, dated February 22,
2007.

(2) For the purposes of this AD, a detailed
inspection is: An intensive examination of a
specific item, installation, or assembly to
detect damage, failure, or irregularity.
Available lighting is normally supplemented
with a direct source of good lighting at an
intensity deemed appropriate. Inspection
aids such as mirror, magnifying lenses, etc.,
may be necessary. Surface cleaning and
elaborate procedures may be required.

(i) Retained Installation: Possible Deferral

This paragraph restates the optional
actions of paragraph (j) of AD 2007-11-08,
Amendment 39-15065 (72 FR 28594, May 22,
2007). Installation of sleeving over the wire
bundles, as required by paragraph (h) of this
AD, may be deferred if, within 18 months or
6,000 flight hours, whichever occurs first,
after accomplishment of the inspection and
applicable corrective actions required by
paragraph (h) of this AD, the following
actions are accomplished: Perform a detailed
inspection of the in-tank fuel boost pump
wire bundles, and applicable corrective
actions; and install sleeving over the wire
bundles; in accordance with Boeing Alert
Service Bulletin 727-28A0126, dated May
24, 1999; Boeing Service Bulletin 727—
28A0126, Revision 1, dated May 18, 2000; or
Boeing Alert Service Bulletin 727-28A0132,
dated February 22, 2007.

(j) Retained Repetitive Inspections and
Corrective Actions

This paragraph restates the requirements of
paragraph (k) of AD 2007-11-08,
Amendment 39-15065 (72 FR 28594, May 22,
2007). Repeat the detailed inspection and
applicable corrective actions required by
paragraphs (h) and (i) of this AD, as
applicable, at intervals not to exceed 30,000
flight hours, until the initial inspection,
applicable corrective actions, and engine fuel
suction feed operational test required by
paragraph (k) of this AD have been done.

(k) Retained Inspection, Test, and Related
Investigative and Corrective Actions

This paragraph restates the requirements of
paragraph (1) of AD 2007-11-08, Amendment
39-15065 (72 FR 28594, May 22, 2007). For
all airplanes: Within 120 days after June 6,
2007 (the effective date of AD 2007-11-08),
or 5,000 flight hours after the last inspection
or corrective action done before June 6, 2007,
as required by paragraph (h), (i), or (j), as
applicable, of this AD, whichever occurs
later, do a detailed inspection for damage of
the sleeve and electrical wire of the fuel
boost pump, and do an engine fuel suction
feed operational test; and, before further
flight, do related investigative and corrective
actions, as applicable; by doing all applicable
actions in and in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 727-28A0132, dated
February 22, 2007. Repeat the detailed
inspection and engine fuel suction feed
operational test thereafter at intervals not to
exceed 15,000 flight cycles. Accomplishment
of the initial inspection, applicable corrective
actions, and engine fuel suction feed
operational test of this paragraph terminates
the requirements of paragraphs (h), (i), and (j)
of this AD.

(1) New Installation

Within 60 months after the effective date
of this AD: Install new shielded wire bundles
in convoluted liners in the wing and center
fuel tank conduits and do all applicable
related investigative and corrective actions,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
727-28A0133, dated October 5, 2011. Related
investigative and corrective actions must be
done before further flight. Doing the actions
specified in paragraphs (1) and (m) of this AD
terminates the requirements of paragraphs
(g), (h), (3), (j), and (k) of this AD.

(m) New Concurrent Requirement

Before or concurrently with accomplishing
the requirements of paragraph (1) of this AD,
replace the fuel quantity indicating system
(FQIS) wire bundles and do a low frequency
eddy current inspection for cracking, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 727—
28-0131, dated August 18, 2010. If any
cracking is found during the inspection,
before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (p) of this AD.

(n) New Maintenance Program Revision

(1) Within 60 days after the effective date
of this AD: Revise the maintenance program

to incorporate Airworthiness Limitation
Instruction (ALI) Task 286—AWL—-18, “Fuel
Quantity Indicating System (FQIS)—Out-
Tank Wiring Lightning Shield to Ground
Termination”’; and CDCCL Task 28—AWL-19,
“Fuel Quantity Indicating System (FQIS)—
Out-Tank Wiring Lightning Shield to Ground
Termination,” of Section D., ‘“Airworthiness
Limitations—Fuel Systems,” of Boeing 727—
100/200 Airworthiness Limitations (AWLs),
D6-8766—AWL, Revision August 2010. The
initial compliance time for the inspections is
within 120 months after accomplishing the
actions required by paragraph (m) of this AD.
(2) Within 60 days after the effective date
of this AD: Revise the maintenance program
to incorporate Airworthiness Limitation
Instruction (ALI) Task 28—AWL—-20, “Fuel
Boost Pump Wires in Conduit Installation—
In Fuel Tank”; and CDCCL Task 28—AWL—
21, “Fuel Boost Pump Wires in Conduit
Installation—In Fuel Tank,” of Section D.,
“Airworthiness Limitations—Fuel Systems,”
of Boeing 727-100/200 Airworthiness
Limitations (AWLs), D6—8766—AWL,
Revision August 2010. The initial
compliance time for the inspections is within
72 months after accomplishing the actions
required by paragraph (1) of this AD.

(o) No Alternative Actions, Intervals, and/or
CDCCLs

After accomplishing the revisions required
by paragraphs (n)(1) and (n)(2) of this AD, no
alternative actions (e.g., inspections),
intervals, and/or CDCCLs may be used unless
the actions, intervals, and/or CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (p) of this
AD.

(p) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (q) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCGs approved previously for AD
2007-11-08, Amendment 39-15065 (72 FR
28594, May 22, 2007), are approved as
AMOC:s for the corresponding provisions of
this AD.
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(q) Related Information

For more information about this AD,
contact Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057—3356;
phone: 425-917-6509; fax: 425—-917-6590;
email: rebel.nichols@faa.gov.

(r) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on January 8, 2014.

(i) Boeing Alert Service Bulletin 727—
28A0133, dated October 5, 2011.

(ii) Boeing Service Bulletin 727-28-0131,
dated August 18, 2010.

(iii) Boeing 727-100/200 Airworthiness
Limitations (AWLs), D6—-8766—AWL,
Revision August 2010:

(A) Airworthiness Limitation Instruction
(ALI) Task 28—AWL-18, “Fuel Quantity
Indicating System (FQIS)—Out-Tank Wiring
Lightning Shield to Ground Termination,” of
Section D., “Airworthiness Limitations—Fuel
Systems.”

(B) Critical Design Configuration Control
Limitations (CDCCL) Task 28—AWL-19,
“Fuel Quantity Indicating System (FQIS)—
Out-Tank Wiring Lightning Shield to Ground
Termination,” of Section D., ‘“Airworthiness
Limitations—Fuel Systems.”

(C) ALI Task 28—AWL-20, “Fuel Boost
Pump Wires in Conduit Installation—In Fuel
Tank,” of Section D., “Airworthiness
Limitations—Fuel Systems.”

(D) CDCCL Task 28—AWL-21, “Fuel Boost
Pump Wires in Conduit Installation—In Fuel
Tank,” of Section D., “Airworthiness
Limitations—Fuel Systems.”

(4) The following service information was
approved for IBR on June 6, 2007 (72 FR
28594, May 22, 2007).

(i) Boeing Alert Service Bulletin 727—
28A0126, dated May 24, 1999.

(ii) Boeing Alert Service Bulletin 727—
28A0132, dated February 22, 2007.

(iii) Boeing Service Bulletin 727-28A0126,
Revision 1, dated May 18, 2000.

(5) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H—-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(6) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 15, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-28994 Filed 12—-3-13; 8:45 am]
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Replacement Facilities, and Siting and
Maintenance Regulations

Docket Nos. RM11-12-000; RM11-12—-
001

Order No. 790
Final Rule

(Issued November 22, 2013)

1. The Federal Energy Regulatory
Commission (Commission) is issuing
this Final Rule to amend its regulations
to (1) clarify that auxiliary installations
added to existing or proposed interstate
transmission facilities under section
2.55 of the regulations * must be located
within the authorized right-of-way or
facility site for the existing or proposed
facilities and use only the same
temporary work space that was or will
be used to construct the existing or
proposed facilities; and (2) codify the
common industry practice of notifying
landowners prior to coming onto their
property to install auxiliary or
replacement facilities under section
2.55; certain replacements under Part
157, Subpart F; or conduct maintenance
activities under section 380.15.

I. Background

2. Section 7(c)(1)(A) of the Natural
Gas Act (NGA) requires a natural gas
company to have certificate
authorization for the “construction or
extension of any facilities.”” 2 To “avoid
the filing and consideration of
unnecessary applications for
certificates,” 3 i.e., to save the time and

118 CFR 2.55 (2013).

215 U.S.C. 717f(c)(1)(A) (2012).

3 Filing of Applications for Certificates of Public
Convenience and Necessity, Notice of Proposed

expense that would otherwise be
expended by companies and the
Commission in undertaking a full,
formal NGA section 7 certificate
proceeding for every modification to an
authorized system, the Commission
added section 2.55 to its regulations.+

Rulemaking, NOPR, 13 FR 6253, at 6254 (October
23, 1948).

4 Section 2.55 went into effect in 1949. The
Commission subsequently considered expanding
section 2.55, but stated that although it “recognizes
the desirability of dealing with minor installations
on a practical basis,” it would not rely on section
2.55 because of “doubts that the Natural Gas Act
authorizes it to further expand its rule excluding
certain facilities from the certification
requirements”; instead the Commission
“recommended to the Congress that it be given such
authority” to “permit[] greater flexibility in its
procedures with respect to rate filings and
certification of natural-gas facilities.” Amending the
Commission’s General Rules and Regulations,
Order No. 185, 15 FPC 793, at p. 794 (1956). Such
authority was not forthcoming. In an effort to forego
issuing an individual certificate authorization in
advance of every single jurisdictional action, the
Commission provided for companies to file a single
certificate application under section 157.6 that
“covered in general outline along the lines of a
budget estimate the proposed routine construction
intended to be undertaken by it during the current
or ensuing fiscal year,” describing the facilities,
costs, capacity, purpose, construction schedule,
customers affected, effects on gas supply, rates,
service, etc. Id. The Commission added section 2.58
to its regulations for these “budget-type” certificate
applications, see Gas Purchase Facilities—Budget-
Type Certificate Applications, Order No. 247, 27
FPC 1119 (1962). These regulations were removed
in 1982 when the blanket certificate program was
instituted, which offered companies a streamlined
means to obtain certificate authorization for a
limited set of routine and well understood facilities.
Interstate Pipeline Certificates for Routine
Transactions, Order No. 234, 47 FR 24254 (June 4,
1982), FERC Stats. & Regs., Regulations Preambles
1982-1985 {30,368 (1982), order on reh’g, Order
No. 234-A, 47 FR 38871 (September 3, 1982), FERC
Stats. & Regs., Regulations Preambles 1982-1985
130,389 (1982), amended by, Sales and
Transportation by Interstate Pipelines and
Distributors; Expansion of Categories of Activities
Authorized Under Blanket Certificate, Order No.
319, 48 FR 34875 (August 1, 1983), FERC Stats. &
Regs., Regulations Preambles 1982-1985 30,479
(1983). The scope of the blanket-eligible facilities
has been expanded several times since 1982. See,
e.g., Revisions to the Blanket Certificate Regulations
and Clarification Regarding Rates, Order No. 686,
71 FR 63680 (October 31, 2006), FERC Stats. & Regs.
31,231 (2006), order on reh’g and clarification,

Section 2.55 establishes that for the
purposes of section 7(c), “‘the word
facilities as used therein shall be
interpreted to exclude” auxiliary and
replacement facilities.5 Thus, while an
auxiliary or replacement facility that
qualifies for purposes of section 2.55
remains subject to the Commission’s
NGA jurisdiction, it does not require an
individual, facility-specific section 7(c)
certificate authorization.

3. Facilities that qualify under section
2.55(a) must be “merely auxiliary or
appurtenant to an authorized or
proposed pipeline transmission system”
and installed “only for the purpose of
obtaining more efficient or more
economical operation of the authorized
or proposed transmission facilities,”
such as “[v]alves; drips; pig launchers/
receivers; yard and station piping;
cathodic protection equipment; gas
cleaning, cooling and dehydration
equipment; residual refining equipment;
water pumping, treatment and cooling
equipment; electrical and
communication equipment; and
buildings.” &

Order No. 686—-A, 72 FR 37431 (July 10, 2007),
FERC Stats. & Regs. 31,249 (2007), order on reh’g,
Order No. 686-B, 72 FR 54818 (September 27,
2007), FERC Stats. & Regs. 131,255 (2007).

518 CFR 2.55 (2013).

61d. 2.55(a)(1). But for the inclusion of pig
launchers/receivers in 1999, this list has remained
unaltered since section 2.55 was put in place in
1949. Note that if a pipeline company wants to
install any facilities specifically named in section
2.55(a)(1), but will not be installing them only for
the purpose of obtaining more efficient or more
economical operation of existing or proposed
interstate transmission facilities, then the company
cannot rely on section 2.55(a). See, e.g., Algonquin
Gas Transmission Company (Algonquin), 57 FERC
q 61,052 (1991), in which the Commission found
a company’s reliance on section 2.55(a) to install an
air stabilization unit was unwarranted because the
unit was necessary for the company to meet the
terms of its service agreements and comply with
safety requirements, and thus was not only for the
purpose of obtaining more efficient or more
economical operation of its transmission facilities.
See also West Texas Gas, Inc., 62 FERC { 61,039
(1993), in which the Commission found section
2.55(a) did not apply to facilities constructed to
interconnect with another pipeline because the

Continued
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4. Originally, natural gas companies
were not required to notify the
Commission in advance of construction
under section 2.55(a). However, in 1999
the Commission determined that when
companies plan to add auxiliary
facilities to a project that has already
been authorized, but not yet completed,
or to a project for which authorization
is still pending, prior notification to the
Commission is needed in order to afford
the Commission the opportunity to
assess the auxiliary facilities’
environmental impacts, impacts which,
when combined with the impacts of the
construction and operation of the
facilities that will be augmented by the
auxiliary facilities, could potentially
alter the Commission’s conclusions
regarding the overall environmental
impact of the project.

5. As a result, Order No. 603 7 revised
section 2.55(a)(2) to require that ifa
company plans to rely on section 2.55
to construct auxiliary facilities in
conjunction with: (1) A project for
which case-specific certificate authority
has already been received but which is
not yet in service, (2) a proposed project
for which a case-specific certificate
application is pending, or (3) facilities
that will be constructed subject to the
prior notice provisions of the Part 157,
Subpart F blanket certificate regulations,
then the company must provide a
description of the auxiliary facilities
and their location to the Commission at
least 30 days in advance of their
installation.? In the case of auxiliary
facilities that will be constructed in
conjunction with a project for which an

purpose of the interconnect was to enable the
company to gain access to cheaper sources of gas,
and thus was not only for the purpose of obtaining
more efficient or more economical operation of its
transmission facilities and Natural Gas Pipeline
Company of America, 114 FERC { 61,061, at n.4
(2006), in which the Commission rejected a
company’s effort to employ section 2.55(a) to
undertake well recompletions in a storage reservoir,
“because the construction is designed to provide
incremental storage capacity rather than to maintain
the current level of service for existing customers,”
and consequently required the company to obtain
case-specific authorization for the recompletions
(the company was permitted to rely on section
2.55(a) to make other modifications to its storage
facility, including adding station piping, header and
isolation valves with blowdowns, control valves,
gas coolers, a transformer, field inlet separation
facilities, and pigging equipment).

7 Revisions of Existing Regulations Under Part
157 and Related Sections of the Commission’s
Regulations Under Natural Gas Act, Order No. 603,
64 FR 26572, at 26574 (May 14, 1999), FERC Stats.
& Regs., Regulations Preambles July 1996-December
2000 q 31,073 (1999), order on reh’g, Order No.
603-A, 64 FR 54522 (October 7, 1999), FERC Stats.
& Regs., Regulations Preambles July 1996-December
2000 q 31,081 (1999), order on reh’g, Order No.
603-B, 65 FR 11,462 (March 3, 2000), FERC Stats.

& Regs., Regulations Preambles July 1996-December
2000 q 31,094 (2000).
8 See 18 CFR 2.55(a)(2)(ii) (2013).

application under Part 157, Subpart A
for case-specific certificate authority is
pending, the auxiliary facilities must be
described in the application’s
environmental report, as required by
section 380.12 of the Commission’s
regulations, or in a supplemental filing
while the application is pending.® The
Commission explained these advance
notification requirements are necessary
in order to afford the Commission time
to include the environmental impacts of
the auxiliary facilities as part of its
environmental review of the project.1°

6. Section 2.55(b) permits companies
to replace facilities that are or will soon
be physically deteriorated or obsolete,
so long as doing so will not result in a
reduction or abandonment of service
and the replacement facilities will have
a substantially equivalent designed
delivery capacity.1? Section 2.55(b)
replacement projects can go forward
without case-specific or blanket
certificate authorization. Further, the
30-day prior notice requirement in
section 2.55(b)(2) for more expensive
replacement projects only requires
notice to the Commission, not
landowners.12

9 See 18 CFR 2.55(a)(2)(iii) (2013). In the case of
auxiliary facilities to be constructed in conjunction
with a proposed project for which an application
for case-specific certificate authority is pending,
section 2.55(a)(2)(iii) requires that the applicant
describe the auxiliary facilities in the application’s
section 380.12 Resource Report 1—General Project
Description. Section 380.12(c)(1) requires the
applicant to describe and provide location maps for
“all jurisdictional facilities, including all
aboveground facilities associated with the project
(such as: meter stations, pig launchers/receivers,
valves), to be constructed, modified, abandoned,
replaced, or removed, including related
construction and operational support activities and
areas such as maintenance bases, staging areas,
communications towers, power line, and new
access roads (roads to be built or modified).”
Section 380.12(c)(2) requires that the applicant’s
Resource Report 1 identify and describe “‘all
nonjurisdictional facilities, including auxiliary
facilities, that will be built in association with the
project, including facilities to be built by other
companies.” If a company with a pending
application for case-specific certificate authority
determines that it will also need to construct
auxiliary facilities, section 2.55(a)(2)(iii) requires
that the applicant make a supplemental filing
describing the auxiliary facilities while the
application is pending.

10 Revisions to Regulations Governing NGPA
Section 311 Construction and the Replacement of
Facilities, Order No. 544, 57 FR 46,487 (October 9,
1992), FERC Stats. & Regs., Regulations Preambles
January 1991-June 1996 q 30,951 (1992), order on
reh’g, Order No. 544—A, 58 FR 57730 (October 27,
1993), FERC Stats. & Regs., Regulations Preambles
January 1991-June 1996 q 30,983 (1993).

1118 CFR 2.55(b) (2013).

12 The requirement that a company give at least
30 days prior notice to the Commission before
commencing a replacement project applies if the
project will exceed the current cost limit for
projects automatically authorized under the Part
157 blanket certificate regulations. However, unlike
the blanket certificate regulations, section 2.55

7. In Order No. 603 the Commission
specified that all replacement facilities
must be constructed within the
previously authorized right-of-way or
facility site for the existing facilities and
use the same temporary work spaces
used for construction of the existing
facilities.’® The Commission reasoned
that section 2.55(b) replacements
“should only involve basic maintenance
or repair to relatively minor facilities,”
where it has been determined that no
significant impact to the environment
would occur.’ The Commission
suggested that in situations where a
company wants to use land outside
previously authorized areas, it may be
able to rely on its blanket certificate
authority rather than 2.55(b) to
undertake the project.15

A. Request for Clarification of Section
2.55(a) of the Commission’s Regulations

8. On April 2, 2012, the Interstate
Natural Gas Association of America
(INGAA) requested clarification
regarding the installation of auxiliary
facilities under section 2.55(a) of the
Commission’s regulations.1® INGAA
maintained that Commission staff had
stated in discussions with pipeline
representatives and in industry
meetings that companies undertaking
section 2.55(a) auxiliary installations to
augment existing facilities that are
already in service must stay within the
right-of-way or facility site for the
existing facilities and restrict
construction activities to previously
used work spaces. INGAA disagreed
with these constraints, arguing that
section 2.55(a) activities had not been
limited in this way in the past, and that
Commission staff’s position amounted
to rulemaking without the opportunity
for notice and comment, contrary to the
requirements of the Administrative
Procedure Act (APA).17 Pursuant to
section 385.207(a)(4) of the
Commission’s Rules of Practice and
Procedure, INGAA requested that the
Commission confirm INGAA’s view that
the right-of-way and work space
constraints stated by staff do not apply
to section 2.55(a) auxiliary installations.

places no cost limits on auxiliary installations or
replacement projects that qualify under that section.

13 Order No. 603, 64 FR 26572 at 26574—76, FERC
Stats. & Regs. 1 31,073 and 18 CFR 2.55(b) (2013).

14 Order No. 603—A, 64 FR 54522 at 54524, FERC
Stats. & Regs. { 31,081.

15 Order No. 603, 64 FR 26572 at 26580, FERC
Stats. & Regs. { 31,073.

16 On May 2, 2012, MidAmerican Energy Pipeline
Group (which includes Kern River Gas
Transmission Company and Northern Natural Gas
Company) filed a motion to intervene and
comments in support of INGAA’s petition.

175 U.S.C. 553 (2012).
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B. Notice of Proposed Rulemaking
(NOPR)

9. On December 20, 2012, the
Commission issued a NOPR proposing
to revise its regulations to clarify that,
as with replacement projects under
section 2.55(b), all auxiliary installation
projects must take place within a
company’s authorized right-of-way or
facility site and use only previously
approved work spaces. In addition, the
NOPR proposed to add a 10-day
landowner notification requirement for
section 2.55 auxiliary and replacement
facilities and for section 380.15
maintenance activities.1® Timely
comments on the NOPR were submitted
by INGAA; 19 Golden Triangle Storage,
Inc. (Golden Triangle); MidAmerican
Energy Pipeline Group (MidAmerican
Energy); Southern Star Central Gas
Pipeline, Inc. (Southern Star); National
Fuel Supply Corporation and Empire
Pipeline, Inc. (National Fuel); and WBI
Energy Transmission, Inc. (WBI Energy).
Golden Triangle, MidAmerican Energy,
Southern Star, and WBI Energy support
INGAA’s comments.

10. The commentors object to the
Commission’s position that auxiliary
installations to enhance existing
facilities must be located within the
previously authorized areas for the
existing facilities, arguing the
Commission has not heretofore imposed
such a limitation on the siting or
construction of auxiliary facilities.

11. The commentors also oppose the
NOPR’s proposed new requirement that
companies give prior notice to affected

18 Revisions to Auxiliary Installations,
Replacement Facilities, and Siting and
Maintenance Regulations, NOPR, 78 FR 679, 683
(January 4, 2013), FERC Stats. & Regs. 32,696
(2012) (cross-referenced at 141 FERC { 61,228
(2012)). While section 380.15 covers siting,
construction, and maintenance, our existing
regulations already have notification requirements
in place applicable to siting and construction;
consequently, the additional prior notice
requirement described in the new section 380.15(c)
will apply exclusively to maintenance activities.

190n January 22, 2013, INGAA made a filing
styled as a request for rehearing of the NOPR, and
on March 5, 2013, it filed comments on the NOPR.
INGAA argues the NOPR functioned as a Final Rule
by giving immediate effect to a change in the
regulations without providing affected entities
notice and an opportunity to comment. We do not
believe the NOPR’s clarification concerning section
2.55(a) effected any change; rather, it articulated
existing, long-standing constraints and obligations
with respect to auxiliary installations. Because the
NOPR does not constitute an instant Final Rule, we
find no cause to consider requests for rehearing of
the NOPR. Nevertheless, we will accept INGAA’s
request for rehearing and treat it as comments in
response to the NOPR. Thus, regardless of the
distinction between INGAA'’s and the Commission’s
characterization of the NOPR, the concerns INGAA
raises in both of its submissions will be addressed
herein. We will identify INGAA’s self-styled request
for rehearing as January 2013 Comments and its
subsequent submission as March 2013 Comments.

landowners before commencing
construction of auxiliary or replacement
facilities under section 2.55 of the
regulations or maintenance activities
under section 380.15 of the regulations.
Although the commentors do not
dispute the Commission’s position in
the NOPR that it is appropriate to give
landowners prior notice to the extent
practicable in order to minimize
inconvenience to landowners, the
commentors contend the proposed
notice procedures described in the
NOPR (1) are unnecessary, noting that
some companies already comply with
the spirit of this stipulation, and (2) are
impractical, particularly with respect to
urgent or unanticipated maintenance
activities.

II. Discussion

A. Section 2.55(a) Auxiliary Facilities

12. In this Final Rule, the Commission
revises its regulations, as proposed in
the NOPR, to clarify that all section
2.55(a) auxiliary installations added to
existing or proposed interstate
transmission facilities must be located
within the authorized right-of-way or
facility site for the existing or proposed
facilities and use only the same
temporary work space that was or will
be used to construct the existing or
proposed facilities.

1. Commission Jurisdiction

13. INGAA argues that section 2.55(a)
can be distinguished from section
2.55(b) on the grounds that auxiliary
facilities are not needed to provide
certificated services, and therefore are
not jurisdictional, while replacement
facilities are essential to provide
certificated services, and therefore are
jurisdictional. We disagree. Although
section 2.55 states that “for purposes of
section 7(c) of the Natural Gas Act, as
amended, the word facilities as used
therein shall be interpreted to exclude”
auxiliary and replacement facilities,20
the Commission’s choice of wording in
drafting this section cannot change the
fact that section 2.55(a) auxiliary
facilities and section 2.55(b)
replacement facilities nevertheless are
jurisdictional facilities for purposes of
section 7 of the NGA. It went without
saying in 1949, and has largely gone
without saying since, that all section
2.55 facilities are subject to the
Commission’s jurisdiction. This is
obvious with respect to replacements,
since the new facilities step into the
shoes of the aging facilities they

20 Hence the title of section 2.55, Definition of
terms used in section 7(c), and the placement of
section 2.55 in Part 2, General Policy and
Interpretations.

replicate, and so assume the replaced
facilities’ jurisdictional status. Section
2.55(a) auxiliary installations are also
jurisdictional, comprising that category
of facilities that enable companies to
operate existing or proposed
jurisdictional facilities more efficiently
or economically. All section 2.55
facilities are integrated into a larger
interstate transmission system and serve
no function other than to enable that
system to perform its jurisdictional
functions more efficiently or
economically; just as the larger system
is jurisdictional, the component parts of
that system, including auxiliary
facilities installed pursuant to section
2.55, are jurisdictional as well.21

14. INGAA states that the NGA
mandates that any jurisdictional facility
must be certificated. We concur. As we
have stated: “Section 2.55 of the
Commission’s regulations serves, in
effect, as standing authorization for
pipelines to perform periodic
maintenance and routine replacement”
in order to “permit pipelines to
undertake limited construction projects
without waiting for NGA section 7(c)
case specific certificate
authorization.” 22 In other words,
section 2.55 grants automatic certificate
authorization for a limited class of
facilities.

15. To qualify under section 2.55(a),
facilities must serve “only for the
purpose of obtaining more efficient
operation or more economical operation
of the authorized or proposed

211f facilities are installed in reliance on section
2.55, but do not meet the criteria of this section,
then they are jurisdictional facilities installed
without the requisite Commission certificate
authorization. For example, in Algonquin, after
finding facilities installed under color of section
2.55(a) did not qualify under that section, we
directed the company to show cause “why it did
not violate and is not violating section 7(c) of the
Natural Gas Act by constructing and operating
[facilities] without obtaining a certificate from the
Commission.” 57 FERC { 61,052, at 61,205-06. The
company subsequently obtained case-specific
certificate authorization for the facilities at issue in
Boston Gas Company, 70 FERC { 61,122, Ordering
Paragraph (F) (1995).

22 Emergency Reconstruction of Interstate Natural
Gas Facilities Under the Natural Gas Act, Notice of
Proposed Rulemaking, 68 FR 4120 (January 28,
2003), FERC Stats. & Regs. { 32,567, at 34,679-80
(2003). In the interest of administrative and
industrial efficiency, we have dismissed requests
for case-specific section 7 certificate authorization
for facilities that qualified for this “‘standing
authorization” provided by section 2.55. For
example, in Columbia Gas Transmission
Corporation, 68 FERC { 61,156, at 61,743 (1994),
we dismissed a request for case-specific section 7
certificate authorization to install a pigging and a
methanol injection system after finding that the
proposed facilities would serve only for the purpose
of obtaining more efficient or more economical
operation of an authorized transmission system,
and thus qualified as auxiliary facilities that could
and should be installed under section 2.55(a).
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transmission facilities” (emphasis
added).23 Therefore, we have always
assumed that section 2.55(a) would
necessarily be confined to projects small
enough and inconsequential enough
that their environmental and economic
impacts would not merit the close
scrutiny provided by (and time and
expense consumed by) case-specific
NGA section 7 review.24 Auxiliary
facilities installed in reliance on section
2.55(a) will be added either to existing
interstate transmission facilities that
were subject to environmental review
prior to construction or to a proposed
project, in which case the applicant
must identify in its certificate
application the auxiliary facilities it
plans to install in conjunction with the
project, so that the auxiliary facilities
will be included in the review of the
project’s environmental impacts.25 In
the case of section 2.55(b) replacement
facilities, an environmental review was
performed prior to construction of the
existing facilities to be replaced,2¢ and
the replacement facilities must be in the
same right-of-way and be substantially
equivalent in design capacity to the
existing facilities.2”

23 Supra n.6.

24The sentiment in Order No. 603—A, 64 FR
54522 at 54524, FERC Stats. & Regs. 31,081, that
replacements “‘should only involve basic
maintenance or repair to relatively minor facilities
where the Commission has determined that no
significant impact to the environment will occur”
is applicable as well to auxiliary installations.

25 As discussed above, if a company plans to rely
on section 2.55(a) to install auxiliary facilities in
conjunction with a project under its Part 157
blanket construction certificate that it is subject to
prior notice, the company must give the
Commission notice of the type and planned
location of auxiliary facilities at least 30 days prior
to installation. See 18 CFR 2.55(a)(2)(ii) (2013).

26n the case of existing facilities constructed
pursuant to blanket certificate authority, the
facilities’ construction was subject to the blanket
program’s section 157.206(b) environmental
compliance provisions.

27 For example, if a natural gas company wants
to replace a deteriorated section of 12-inch-diameter
pipe with 24-inch-diameter pipe, it generally
cannot rely on section 2.55(b) to undertake such
work, as the use of larger pipe could require larger
equipment and greater ground disturbance and thus
raise environmental issues that were not considered
when the12-inch-diameter pipeline was authorized.
In addition, while the replacement of deteriorated
facilities is necessary to maintain existing service
levels, section 2.55 does not provide the
opportunity for a company’s customers to raise
issues regarding the replacement project’s cost.
Thus, limiting replacement activities under section
2.55(b) to the construction of facilities that will be
substantially equivalent in design capacity to the
existing facilities is appropriate. If a company
believes that there is a need for the replacement
facilities to have significantly greater capacity, it
can undertake the replacement project under its
Part 157, Subpart F blanket construction certificate
program, subject to the regulations’ cost limits and
environmental conditions. If the replacement
project will exceed the blanket certificate cost limits
or the company cannot satisfy the blanket certificate

16. Since the wording of section 2.55
of the regulations cannot work to
exclude auxiliary and replacement
facilities from the scope of our
jurisdiction under NGA section 7,
section 2.55 effectively provides not an
NGA-exemption, but a type of “blanket”
certificate authority, so that a company
does not need to seek additional,
specific certificate authority to add
minor auxiliary facilities to its
previously certificated facilities or to
replace its previously certificated
facilities. Section 2.55 provides pre-
granted or automatic certificate
authorization to a specific, limited set of
facilities, and does so to avoid triggering
an unnecessary level of review for
certain minor modifications to an
existing or pending interstate
transmission system. Section 2.55 is
both a precursor and complement to our
Part 157 blanket certificate program. By
providing non-case specific certificate
authorization for limited classes of
facilities, the section 2.55 and blanket
certificate regulations permit companies
to satisfy the requirements of section
7(c) without having to apply for
individual case-specific certificates for
each and every modification to their
systems.

2. Section 2.55 Siting and
Construction Limitations

17. In 1994, we first had cause to
clarify the parameters of section 2.55, in
response to a request to increase
operating pressures and make other
changes to a pipeline system in Arkla
Energy Resources Company (Arkla).28 In
reviewing the existing facilities, it came
to light that Arkla had undertaken
several years before, in reliance on
section 2.55(b), to replace 91 miles of
old 18-inch-diameter pipe on a segment
of its system by abandoning it in place
and installing new 20-inch-diameter
pipe along a parallel path, which had
required widening the existing right-of-

regulations’ environmental conditions, the
company can file an application for case-specific
certificate authority and initiate a proceeding in
which its customers and other parties can raise any
concerns. Note that as discussed in the NOPR, to
account for subsequent modifications having been
made to original facilities—in particular blanket
certificate projects that in adding to or altering
original facilities establish new permanent right-of-
way and new temporary work space—we will revise
the section 2.55(b)(1)(ii) requirement that
replacements must be confined to areas authorized
for the “‘original facility” to allow for replacements
within areas authorized for the “existing facility.”

2867 FERC {61,173 (1994), order on reh’g,
NorAm Gas Transmission Company, 70 FERC q
61,030 (1995) (Arkla/NorAm). Arkla was in the
process of changing its name to NorAm at the time
the Commission issued its order finding that Arkla’s
replacement project did not qualify to go forward
under section 2.55(b). Thus, Arkla sought rehearing
under its new name.

way along portions of the route by an
additional 25 feet. We acknowledged
that (1) section 2.55(b) did not “specify
whether replacement facilities must be
constructed in the existing right-of-
way,” and that (2) there was no case law
that “directly addressed this issue.” 29
However, we explained that
construction outside the right-of-way
that was studied and authorized for the
existing facilities potentially could have
environmental impacts that had not
been included in our environmental
review of the facilities being replaced.3°
Thus, we clarified that:

[Slection 2.55(b) means that replacement
facilities must be constructed within the
existing right-of-way. The reason is simple.
The authority to replace a facility and to
establish a right-of-way should be limited by
the terms and locations delineated in the
original construction certificate. Thus, a
certificate holder that later establishes a new
right-of-way for purposes of replacement
engages in an unauthorized activity which is
outside the parameters of the original
certificate order.31

18. We subsequently codified this
Arkla/NorAm clarification in Order No.
603 by amending section 2.55(b) to add
the phrase “will be located in the same
right-of-way or on the same site as the
facilities being replaced, and will be
constructed using the temporary work
space used to construct the original

2967 FERC 61,173 at 61,516.

30]d.

31]d. As we noted in Arkla/NorAm, at the time
replacement activities limited to the existing right-
of-way were categorically excluded by section
380.4(24) based on the assumption that impacts on
the environment will be insignificant if
construction activities to replace facilities are
limited to work within a pipeline’s existing
compressor station yard or right-of-way. Following
Arkla/NorAm, we concluded that even if
construction activities will be confined to the
existing right-of-way, there may be the need for
further environmental review if a replacement
project involves the construction of extensive
facilities, or there have been changes in land use
over time in the vicinity of the existing facilities (for
example, the existing facilities may have been
constructed in an area that was rural in nature at
the time but is now densely populated), or the
pipeline company’s replacement project may be
associated with the construction of other, non-
jurisdictional facilities that could also have
environmental impacts. We rectified the situation
in Order No. 544, explaining that because we have
“‘a responsibility under NEPA to review
replacement activities that pose potentially serious,
adverse environmental impact . . . we need to be
informed of such activities before they occur.”
Order No. 544, 57 FR 46487, at 46491 (October 9,
1992); FERC Stats. & Regs. 130,951, at 30,686—87
(1992). Thus, while most replacement projects
involve minor facilities and no potential for
significant environmental impacts, we amended
section 2.55(b) to require that companies notify us
at least 30 days prior to commencing replacement
projects so that there is time for staff to assess
whether the project needs to be delayed in order to
conduct further environmental review.
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facility.” 32 In this rulemaking
proceeding, we are clarifying that this
same right-of-way/work space limitation
is equally applicable to auxiliary
installations under section 2.55(a).
Rather than provide clarification in a
case-specific proceeding, as the
Commission did in Arkla/NorAm, and
then revise the regulation in a
subsequent rulemaking proceeding, here
we conflate clarification-to-codification
for section 2.55(a) into this single
proceeding.

19. As in Arkla/NorAm, construction
outside the right-of-way could have
environmental impacts that were not
included in our environmental review
of the existing facilities. In such
circumstances, we could not fulfill our
NEPA responsibilities if we were to
allow companies to continue acquiring
additional rights-of-way and work
spaces to install auxiliary facilities
under color of section 2.55(a) in areas
not included in the environmental
reviews for existing and proposed
transmission facilities. We must ensure
that environmental reviews are

32 Order No. 603, 64 FR 26572 (May 14, 1999),
FERC Stats. & Regs. 1 31,073 (1999). INGAA asserts
the NOPR in this proceeding erroneously stated that
the Commission did not address section 2.55(a)
auxiliary facilities in Order No. 603 when it revised
section 2.55(b) to limit replacement projects to the
originally authorized rights-of-way and work spaces
for the existing facilities. While, as noted above,
Order No. 603 did indeed address section 2.55(a)
auxiliary facilities, specifically adding the
notification requirements of section 2.55(a)(2),
Order No. 603 did not address the right-of-way
requirements relating to the installation of auxiliary
facilities because the Commission assumed that
there would be no need for gas companies to go
outside previously authorized or proposed rights-of-
way and work spaces in order to install minor
facilities that, as specified in section 2.55(a), are
“merely auxiliary or appurtenant” to and “only for
the purpose of obtaining more efficient or more
economical operation of the authorized or proposed
transmission facilities.” We explained in the NOPR
in this proceeding that Order No. 603, as it
pertained to spatial limitations on the construction
of facilities, dealt specifically with replacement
facilities, and therefore only discussed the rationale
for requiring section 2.55(b) replacement facilities
to be located within an existing right-of-way. We
also explained that no party raised any issue in the
Order No. 603 rulemaking proceeding regarding
spatial limitations on the installation of auxiliary
facilities under section 2.55(a), and therefore we
saw no need in Order No. 603 to discuss whether
the construction and location of auxiliary
installations to enhance existing facilities must fall
within the same footprint as the existing facilities.
NOPR, FERC Stats. & Regs. { 32,696 at P 15. The
NOPR also pointed out that nothing in Order No.
603 evinced an intent to permit auxiliary facilities
or auxiliary installation activities outside of
authorized rights-of-way and work spaces. Id. Thus,
although we accept that the NOPR could have
provided a more precise summary of Order No. 603,
we reject INGAA’s claim that the NOPR
misrepresented Order No. 603, particularly since
the NOPR describes concerns discussed in Order
No. 603 with respect to auxiliary facilities, and
recites the resulting revisions made to section
2.55(a). Id. P 4.

performed and appropriate mitigation
measures identified, and this NEPA
obligation extends to additional areas
landowners may cede to gas companies
for jurisdictional activities or facilities.
While the environmental review
conducted by the Commission in a
certificate proceeding encompasses a
corridor wider than the right-of-way and
temporary work spaces eventually
authorized, land usage and other
circumstances can change over time,
particularly in areas in which no
jurisdictional facilities are located, and
the Commission’s findings based on its
environmental review in a past
certificate proceeding may no longer be
valid for the entire corridor originally
studied. This makes it reasonable and
necessary to confine all auxiliary
facilities and construction activities
under section 2.55 to Commission-
authorized rights-of-way and work
spaces.

20. INGAA states that “[t]he
Commission has not been confronted
with issues resulting from auxiliary
installations outside an existing right-of-
way similar to the issues that arose in
Arkla/NorAm from replacement
facilities.” 33 We acknowledge that we
are not aware of any section 2.55(a)
auxiliary activities outside the
authorized right-of-way approaching the
scale of the section 2.55(b) replacement
activities outside the right-of-way that
came to light during the Arkla/NorAm
proceeding.34 Nevertheless, the issues
raised for sections 2.55(a) and (b)
activities are the same.35 We covered
these issues in the NOPR, identifying
our principle concern as the absence of
any review of the environmental
impacts of activities outside of
authorized areas.

21. INGAA emphasizes that “cathodic
protection equipment,” “‘electrical and
communication equipment,” “pig
launcher/receivers,” and “‘buildings”
are listed specifically in section 2.55 as
examples of auxiliary installations, and
contends these types of facilities
typically extend beyond a pipeline’s
right-of-way and/or require additional
work space to install.3® We do not find

33INGAA'’s January 2013 Comments at p. 15.

34 Arkla had made numerous egressions from the
existing right-of-way and acquired significant
additional land rights without the Commission’s
knowledge in order to widen the existing right-of-
way by 25 feet along significant portions of the 91
miles of pipeline that was replaced. Arkla had
needed the wider right-of-way in order to use
larger-diameter replacement pipe that it laid
alongside the old pipe that was abandoned in place.

35 See Arkla 67 FERC { 61,173 at 61,517-18.

36 See INGAA’s January 2013 Comments at p. 31.
In several instances, commentors describe
contemporary cathodic protection components as
often being located outside an established right-of-

these examples sufficient to preclude
our action here. While we understand
that the installation of any particular
one of the types of facilities named in
section 2.55(a)(1) may require additional
right-of-way or work space, if this is the
case, then that particular facility could
not be installed pursuant to section
2.55(a). There are any number of
cathodic protection equipment,
electrical and communication
equipment, pig launcher/receivers, and
buildings that have been and can be
added without straying beyond the
confines of previously authorized areas,
and such facilities can be installed
pursuant to section 2.55(a). As
discussed below, section 2.55(a) will
continue to reduce the burden that
would be imposed if every natural gas
facility required case-specific certificate
authorization. Our decision to revise our
regulations to explicitly confine section
2.55(a) auxiliary facilities to
Commission-authorized rights-of-way
and work spaces is necessary to clarify
industry misinterpretations and to meet
our obligations under NEPA, as
discussed above, which cannot be
fulfilled if we allow companies to
construct auxiliary facilities in areas
outside of existing rights-of-way.
Further, while less convenient, most
auxiliary installation projects that do
not qualify under section 2.55(a)
because additional right-of-way or work
space is needed can be undertaken by
companies by relying on their Part 157
blanket construction certificates, subject
to those regulations’ environmental and
cost conditions. If a company cannot
satisfy the blanket certificate
regulations’ environmental and cost
conditions, it can file an application to
initiate a proceeding for case-specific
certificate authority, during which the
Commission will conduct an

way. However, in 1949 when “cathodic protection
equipment” was included in section 2.55(a),
cathodic protection commonly was provided by
passive systems that rely on the electrical potential
between the pipeline and anode. Such systems
require close spacing between the pipeline and
anode, and therefore would likely be placed within
the right-of-way. Thus, the inclusion of cathodic
protection equipment in the list of auxiliary
facilities that may qualify for purposes of section
2.55(a) reflected the fact that, at least in some
instances, additional right-of-way or work space is
not needed to install such equipment. The 1949
inclusion of “cathodic protection equipment” in
section 2.55(a) did not anticipate the impressed
current systems commonly used today, which
require that anodes be placed some distance (e.g.,
100 meters) from the pipeline, far beyond the
typical width of right-of-way needed or authorized
for laying pipe in the ground. Nonetheless, we note
that impressed current systems which use deep
well anode beds, can be set entirely within the
typical width of a right-of-way and can qualify
under section 2.55(a).
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environmental review and identify any
appropriate mitigation measures.3”

22. Commenters raised specific
examples. INGAA, Southern Star, and
National Fuel observe that the list of
auxiliary installations includes
“buildings,”” and contend that generally
it is not feasible to construct buildings
within the previously authorized right-
of-way containing existing pipeline
facilities. They assert that the inclusion
of “buildings” in section 2.55(a)
therefore is at odds with the NOPR’s
position that section 2.55(a) has never
authorized the construction of auxiliary
facilities on newly acquired right-of-
way. Obviously, as Southern Star points
out, a gas company is not going to be
able to locate a large new headquarters
building for hundreds of personnel
within an existing right-of-way
authorized for a pipeline.38 However,
we do not agree that the inclusion of
“buildings” in section 2.55(a) implicitly
validates companies’ reliance on section
2.55(a) to construct even small buildings
such as a tool shed on newly acquired
right-of-way.39 While section 2.55(a) can
be relied upon to construct housing for
compression, communication, electrical
and other equipment and facilities
needed to operate pipeline systems,
section 2.55(a) can only be relied upon
when such structures can be located
within existing or proposed rights-of-
way or facilities’ site. Just as section
2.55(a) cannot be relied upon to install
auxiliary facilities if a company will
need to use a temporary work space that
was not studied during a prior
environmental review by the
Commission, section 2.55(a) also is not
intended for auxiliary installations
where a gas company’s plans include
other types of land use described by
INGAA and National Fuel, such as
construction of a new access road or the
temporary use of previously
undisturbed land to store pipe,
equipment, or machinery. While the
commentors point out that a company
generally does not need certificate
authority to acquire the land rights to
construct an access road or to store

37 For example, a company that needs a larger
right-of-way and more work space for pig launching
equipment will not be able to install the equipment
under its Part 157 blanket certificate if in the course
of performing required surveys an endangered
species is identified. In that case, the company may
still be able to go forward with the project if it files
an application for case-specific certificate authority,
depending on the results of the Commission’s
environmental review, including the required
formal consultation with the U.S. Fish and Wildlife
Service, and whether adequate mitigation measures
to protect the endangered species can be fashioned.

38 Southern Star’s Comments at p. 4.

39 We note that a new corporate headquarters
building is not a “natural gas facility” which
requires certification under the NGA.

equipment and machinery, this makes
no difference in whether a project
qualifies under section 2.55(a).

23. Our goal is to ensure that the
authorization provided by section 2.55
does not inadvertently work to deprive
the Commission of the opportunity to
conduct an environmental review and
impose appropriate mitigation measures
in any situation where a natural gas
company’s construction activities may
have adverse environmental impacts.
Thus, even when all planned auxiliary
facilities can be located entirely within
an existing or proposed right-of-way, a
project does not qualify under section
2.55(a) if construction of the auxiliary
facilities will be undertaken in
conjunction with other activities, such
as building an access road or clearing
and leveling nearby areas to store
materials or equipment, that will occur
outside the existing or proposed right-
of-way and use areas that have not been
environmentally reviewed in
connection with the past or pending
construction of other jurisdictional
facilities. If a pipeline company plans to
disturb any area in the process of
constructing auxiliary facilities that was
not or will not be subject to
environmental review, the company
must undertake the auxiliary
installation under the Part 157 blanket
certificate regulations or file an
application for case-specific certificate
authority so that the Commission has an
opportunity to conduct an
environmental study to consider related
activities in the vicinity of the auxiliary
installation activities, such as
construction of an access road or use of
land to store materials or machinery.

24. INGAA also comments on section
2.55(a)’s specification of “electrical and
communication equipment,” a category
that has expanded enormously since
1949. INGAA states that a
communications tower qualifies as
“electrical and communication
equipment”” and “typically involves
erecting a 40-foot-tall, three-leg tower
with associated microwave parabolic
dish antennas, . . . may include a self-
contained communications building and
backup generation,” and requires ‘“‘a 40-
foot by 60-foot area that typically would
not fit within a pipeline’s existing right-
of-way.” 40 While we recognize it is
unlikely the entire footprint of such a
communication tower can fit within the
confines of an existing authorized right-
of-way or facility site, as noted above,
we find that this example is as an
exception to section 2.55(a) and not
characteristic of all electric and
communication equipment, some of

40INGAA’s January 2013 Comments at p. 31.

which can be installed within an
existing right-of-way. As stated above,
we cannot fulfill our NEPA
responsibilities if we allow section
2.55(a) projects to use right-of-way and
work space areas that have not been
reviewed for environmental purposes.
We have explained that if a structure is
needed to ensure a company’s
compliance with current regulations
(e.g., safety, security, or reliability
standards), but does not meet section
2.55 right-of-way/work space
requirements, then the company must
obtain blanket or case-specific
certificate authorization for the project.

25. Moreover, the fact that these types
of facilities are specifically listed in
section 2.55(a) does not mean that
companies can necessarily rely in all
instances on section 2.55(a) to install
them.

26. As discussed herein, when
companies plan to construct auxiliary
facilities in conjunction with projects
for which they need to file applications
under Part 157, Subpart A for case-
specific certificate authority, section
2.55(a)(2)(iii) requires the companies to
describe in the case-specific certificate
proceedings any auxiliary facilities that
they plan to install under section 2.55(a)
and provide location maps.#! Thus, in a
case-specific certificate proceeding, a
company needs to include in the
proposed right-of-way and temporary
work spaces for which it seeks
certificate authorization any additional
areas it will need to install the planned
auxiliary facilities, notwithstanding that
it intends to rely on section 2.55(a) for
its authorization to construct the
auxiliary facilities.

27. In addition, if a company has
already requested or received a case-
specific certificate, or is constructing
under its Part 157 blanket certificate
subject to those regulations’ prior notice
provisions, and decides prior to placing
those facilities in service that it also
wants to install auxiliary facilities, then
section 2.55(a)(2)(ii) requires that the
company give the Commission at least
30 days advance notice so that staff has
time to consider any additional
environmental impacts associated with
the auxiliary facilities.42 The fact that
section 2.55(a)(2)(ii) literally requires
advance notice only if the auxiliary
facilities are to be added to facilities that
are not yet in service does not mean that
companies can escape environmental
review when they want to add auxiliary
facilities to facilities that are already in

41 Seen.9.

42 See 18 CFR 2.55(a)(2)(ii) (2103). The advance
notification must include a description of the
auxiliary facilities and their planned location.
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service. The installation of auxiliary
facilities within previously-established
rights-of-way and work spaces will be
within the scope of a completed
environmental review and conform to
the mitigation measures resulting from
that review, whereas the installation of
auxiliary facilities outside of established
rights-of-way or work spaces can impose
unstudied (and thus unmitigated)
environmental impacts, which is why
section 2.55(a) and (b) activities must be
restricted to rights-of-way, facility sites,
and work spaces that have been
reviewed and approved.

28. The commentors stress that in
Arkla/NorAm and Order No. 603, the
Commission focused its attention on
section 2.55(b) and infer from this that
the right-of-way/work space limitation
that was explicitly applied to
replacement facilities is implicitly
inapplicable to auxiliary installations.
This inference is incorrect. It was
companies’ overly expansive reading of
section 2.55(b), first noted and
addressed in Arkla/NorAm, which
prompted the Commission to revise
section 2.55(b) in Order No. 603 to limit
companies’ replacement project
activities under that section to the use
of existing rights-of-way and previously
disturbed temporary work spaces. We
were not aware, at that time, of
companies also relying on section
2.55(a) to go outside previously
authorized areas, in that case in order to
add auxiliary facilities to existing
facilities. Thus, when we issued Order
No. 603, we had no reason to lay out our
expectations regarding locational
requirements as they pertained to
auxiliary installations under section
2.55(a), even though we were clarifying
those requirements with respect to
replacement projects under section
2.55(b).23

29. However, over the last several
years, we began to receive anecdotal
indications that the industry might be
applying an unwarrantedly expansive
interpretation to section 2.55(a).#¢ In

43 As WBI Energy observes: “Section 2.55(b)
projects can involve replacing dozens or even
hundreds of miles of pipeline and transmission
service related facilities. Section 2.55(a) auxiliary
installations, on the other hand, are much smaller
projects with limited scope such as pig launchers,
valves and cathodic protection equipment.” WBI
Energy’s Comments at p. 5. As we have observed:
“Auxiliary installations and taps generally involve
minor facilities; however, replacement of facilities
may involve the removal and replacement of
extensive mainline facilities.” Interim Revisions to
Regulations Governing Construction to Facilities
Pursuant to NGPA Section 311 and Replacement of
Facilities, Order No. 525, 55 FR 33011 at 33013,
FERC Stats. & Regs. { 30,895 at 31,812 (1990).

44 Commission staff received questions from the
industry inquiring whether it was appropriate to
install certain facilities (including, but not limited

response, Commission staff—in
conferences, meetings, and other public
and private settings—sought to remind
the industry that auxiliary installations,
like replacement projects, must not stray
outside of authorized rights-of-way and
work spaces. While INGAA states that
Commission staff’s consistent and
insistent stance in this matter prompted
its petition requesting that the
Commission disavow staff’s statements,
INGAA'’s request for clarification also
serves to highlight how the industry is
improperly interpreting section 2.55(a)
to undertake construction of facilities
that do not qualify under that section
because they involve siting the facilities
and/or engaging in construction
activities outside of authorized areas.

30. When Arkla/NorAm clarified that
section 2.55(b) was restricted to
replacements within the originally
authorized right-of-way for the facilities
being replaced, companies complained
the Commission was upending long-
held industry expectations and
imposing an impractical constraint.
Comments on the NOPR in this
proceeding regarding auxiliary projects
under section 2.55(a) recycle the
objections presented on rehearing in
Arkla/NorAm, namely: “the
Commission failed to articulate the
reason for its change in policy”’; “the
Commission’s rationale underpinning”
its “clarification is inadequate and
inconsistent with the history and
purpose of section 2.55(b)”’; the
“clarification is unduly burdensome
because it deprives pipelines of needed
flexibility when repairing mainline
facilities” and “‘that less burdensome
alternatives are available”’; “clarification
constituted an arbitrary and capricious
action because it will create significant
and unjustifiable regulatory burdens”’;
and the right-of-way specification
constituted a “rulemaking which failed
to satisfy the notice and comment
procedures of section 533 of the
Administrative Procedure Act.” 45

31. The discussion, rationale, and
result in the 1995 Arkla/NorAm
rehearing could serve as our response to
the comments on the NOPR. The
Commission’s orders in Arkla/NorAm
“aimed at removing any possible
confusion within the industry

to, cathodic protection equipment, pig launchers,
communications equipment) outside of the
company'’s authorized right-of-way using section
2.55 authority.

45 Arkla/NorAm, 70 FERC 61,030 at 61,099.
Later, when the Commission proposed to revise the
text of section 2.55(b) to incorporate the Arkla/
NorAm clarification, comments emphasized the
impracticality of corralling replacement
construction activities within the originally
authorized rights-of-way and workspaces.

concerning section 2.55°’ 46 by
responding to the “mistaken belief ”” 47
that section 2.55 permitted companies
to replace obsolete facilities with new
facilities outside rights-of-ways that
were authorized for the facilities being
replaced or to engage in any
construction activities outside the
existing right-of-way and previously
disturbed work spaces. The clarification
provided by the NOPR in this
proceeding was aimed at the same
mistaken belief on the part of some
industry members with respect to
section 2.55(a). Just as the Commission
explained in Arkla/NorAm that, despite
arguments to the contrary, it had “not
changed its interpretation of what
replacement facilities qualify”” and can
be installed under section 2.55(b),48 the
clarification in the NOPR in this
proceeding did not reflect a change in
the Commission’s interpretation of what
auxiliary facilities can be installed
under section 2.55(a). Thus, we could
have issued an instant Final Rule to
codify our clarification of section 2.55(a)
without providing notice and
opportunity, just as the Commission has
modified section 2.55 several times in
the past without notice and comment
when such actions were interpretive in
nature.49

32. Until relatively recently, the
Commission had always assumed that
companies understood when they relied
on section 2.55(a) to add auxiliary
facilities to facilities already in service,
the new auxiliary facilities must be
attached or immediately adjacent to the
existing facilities and within the right-
of-way authorized for the existing
facilities and no additional right-of-way
or work space could be acquired or used
in order to add the auxiliary facilities to
the existing facilities.?° As we did in

46 Id., at 61,100.

471d.

48 Id. 61,099-100.

49In Arkla/NorAm, the Commission noted
previous amendments to section 2.55 that were
treated as matters of interpretation, and as such
implemented absent notice or hearing. Arkla/
NorAm, 70 FERC { 61,030 at 61,100 and n.10, citing
Order No. 220, 23 FPC 499 (1960) (including
delivery taps as qualifying facilities for purposes of
section 2.55); Order No. 241, 27 FPC 33 (1962)
(revising the description of qualifying replacements
for purposes of section 2.55); and Order No. 148—
A, 49 FPC 1046, 1047 (1973) (excluding delivery
points). Arkla/NorAm also cited, at n.11, American
Mining Congress v. Mine Safety & Health Admin.,
995 F.2d 1106, 1112 (D.C. Cir. 1993), which
describes traits of interpretive rules, to show these
modifications to section 2.55 constituted
interpretations that, consistent with the APA, did
not require notice or hearing.

50 See, e.g., Order No. 603—A, 64 FR 54522 at
54523, FERC Stats. & Regs. § 31,081: “Traditionally,
Section 2.55 limited the installation of auxiliary
facilities to facilities installed on an existing

Continued
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Arkla/NorAm for section 2.55(b), we
apply “a common-sense reading” to
section 2.55(a) and reach the same
conclusions as we did with respect to
our prior clarification of section 2.55(b),
so that those auxiliary and replacement
activities that qualify for purposes of
section 2.55, and therefore require no
additional certificate authority, are
“delineated by the parameters of the
certificate” 51 authorizing the
transmission facilities that will be made
more efficient or economic by adding
auxiliary facilities under section 2.55(a)
or be replaced under section 2.55(b).52

33. Similarly under this common
sense reading of section 2.55, we
conclude that “‘to the extent that
facilities are built outside the scope of
the certificate, such facilities are
unauthorized.” 33 Thus, if auxiliary
facilities are to be added to existing or
proposed interstate transmission
facilities, the auxiliary facilities will
qualify for purposes of section 2.55(a)
only if they will be located within the
same right-of-way as the transmission
facilities ¢ and construction activities
will be limited to the temporary
workspaces authorized for construction
of the transmission facilities and
conform to the conditions of the
certificate authorizing construction of
the transmission facilities (e.g., all
required mitigation measures, such as
erosion control or revegetation
protocols, that applied to the case-
specific certificate or Part 157 blanket
certificate authority under which the
transmission facilities were
constructed).55

transmission system.” This holds for all section
2.55 facilities (including delivery points and taps
during the period when they were covered under
section 2.55), which have always been additions to
or replacements of portions of a larger existing
system, and as such have always been integrated
into or substituted in place of jurisdictional
facilities.

5170 FERC { 61,030 at 61,100.

52]d.

53]d.

54 Notice of Proposed Rulemaking, 68 FR 4120,
FERG Stats. & Regs. {32,567 at 34,679. See also
Emergency Reconstruction of Interstate Natural Gas
Facilities Under the Natural Gas Act, Order No.
633, 68 FR 31596, at 31598—99 (May 28, 2003);
FERC Stats. & Regs. 131,144, at 30,399 (2003).

55 The bounds of a section 2.55 facility’s
authorization reflect the certificate conditions of the
transmission system it modifies. For example, in
Order No. 603—-A, 64 FR 54522, FERC Stats. & Regs
q 31,081, at 30,921-22, the Commission was asked
to permit section 2.55(b) projects to use
“Commission-approved rights-of-way unrelated to
the construction of facilities being replaced” on the
grounds that “any existing right-of-way that has
already been disturbed for pipeline construction,
has been reviewed” for environmental impacts. The
Commission rejected this request, reasoning that
“the existing right-of-way that was used to
construct the original facilities should be
sufficient,” since replacements ‘‘should only

34. INGAA continues to argue that
two Commission staff letters—one from
1984 and another from 1998—support
INGAA'’s position that current
Commission staff has been
implementing a change in Commission
policy by telling companies that they
cannot rely on section 2.55(a) to
construct auxiliary facilities if they need
additional right-of-way or previously
undisturbed areas as work space. As
discussed in the NOPR, INGAA
describes the April 1998 letter signed by
Commission staff as accepting a
proposed section 2.55(a) installation of
cathodic protection equipment outside
the right-of-way for the existing pipeline
facilities.5¢ We note that in December
1997, Commission staff had issued a
letter addressing what appears to be the
same proposed cathodic protection
project. In this earlier letter, staff recited
the requisite section 2.55 criterion “‘that,
consistent with the Commission’s
previous determinations regarding 18
CFR § 2.55(b), facilities constructed
under section 2.55(a) must be placed
within the permanent right-of-way.” 57
Staff explained in the December 1997
letter that because a portion of the
project would be located ““in a new
right-of-way . . . in agricultural soil
which was not previously disturbed by
the pipeline construction,” 58 the project
could not be installed under section
2.55(a); consequently, staff directed the
company to “file an application under
Section 7 of the Natural Gas Act for
authorization.” 59

35. Neither the April 1998 follow-up
letter cited by INGAA accepting the
cathodic protection installation under
section 2.55(a) nor anything else in the
record states where the new facilities
ultimately were located. INGAA
assumes that the new equipment was
installed in new right-of-way, since the
December 1997 letter describes the
ground beds as being outside the right-

involve basic maintenance or repair to relatively
minor facilities where the Commission has
determined that no significant impact to the
environment will occur.” The Commission noted
that in most instances gas companies would be able
to “‘use their blanket certificate authority to perform
projects involving more extensive work that would
need additional workspace, including the use of
other unrelated rights-of-way,” since the blanket
procedures “would allow for the required
additional environmental scrutiny.”

56 Letter signed by the Director of the
Commission’s Office of Pipeline Regulation, dated
April 3, 1998; FERC eLibrary Accession No.
19980408-0242.

57 Letter signed by the Director of the
Commission’s Office of Pipeline Regulations, dated
December 16, 1997, p. 1 (citing Arkla/NorAm and
Columbia Gas Transmission Corporation, 68 FERC
161,173 (1994), FERC eLibrary Accession No.
19971223-0120).

58]d.

59Id.

of-way. We believe it is as likely that
after receiving staff’s 1997 letter, the
company determined that it could locate
the ground beds within the same right-
of-way containing the existing pipeline
facilities, in which case staff’s December
1997 letter and April 1998 letter are
consistent and correct; otherwise, as we
acknowledged in the NOPR, the April
1998 letter did not reflect Commission
policy correctly.60

36. The 1984 Commission staff letter
identified by INGAA stated that
proposed facilities to remove liquid
condensate and free water could qualify
as an auxiliary installation for purposes
of section 2.55(a) as they would increase
the efficiency and enhance the
flexibility of the existing interstate
pipeline system without altering the
capacity of the system.6? INGAA
emphasizes that staff’s letter reached
this determination, notwithstanding that
the letter’s description of the project
indicated that some of the proposed
facilities would be located outside the
existing right-of-way. We find no
indication that the location of the new
facilities was taken into account in the
one-page, two-paragraph staff letter
which focuses exclusively on whether
the new facilities would function, as the
regulation requires, “only for the
purpose of obtaining more efficient or
more economical operation.” The
order’s failure to recognize the site of
some the of proposed facilities as
outside of the existing right-of-way
appears to have been be an oversight
that led to a wrong result, since locating
any of the planned new auxiliary
facilities outside the existing right-of-
should have disqualified the project for
purposes of section 2.55(a).

37. At most, INGAA has identified
two instances where Commission policy
may not have been applied correctly.
Further, both examples cited by INGAA
were staff letters; neither was a
Commission order. INGAA cannot
plausibly argue that these two
questionable examples must be accepted
as representing a clear statement of
Commission policy, particularly when
INGAA acknowledges it filed its request
for clarification expressly because “[t]he
Staff of the Federal Energy Regulatory
Commission . . . has taken the position
in informal conferences with pipelines
and in industry meetings that Section
2.55(a) of the Commission’s regulations
only applies to auxiliary installations in
existing rights-of-way and where the

60 NOPR, FERC Stats. & Regs. 132,696 at P 11, n.
18 (cross-referenced at 141 FERC {61,228).

61 Trunkline Gas Company, Docket No. CP84—
394-000, letter order signed by the Director of the
Commission’s Office of Pipeline Regulation, dated
May 25, 1984.
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original work space is used,” 62 and
because it strongly disagrees with
“Commission Staff’s position . . . that
the same right-of-way and work space
requirements made expressly applicable
to the replacement of facilities under
Section 2.55(b) of the Commission’s
regulations are implied requirements of
Section 2.55(a).” 63 In any event,
regardless of whether some companies
have thought they had some reasonable
basis for expecting that construction
activities to add auxiliary facilities to
existing facilities can extend outside the
previously authorized areas for the
existing facilities,%¢ we cannot fulfill our
NEPA responsibilities if we allow
companies to continue acquiring
additional rights-of-way and work
spaces to install auxiliary facilities
under color of section 2.55(a) in areas
not included in the environmental
reviews for existing and proposed
transmission facilities. We must ensure
that environmental reviews are
performed and appropriate mitigation
measures identified, and this NEPA
obligation extends to additional areas
landowners may cede to gas companies
for jurisdictional activities or facilities.

38. INGAA and WBI Energy point to
the Commission’s document titled
Guidance on Repuairs to Interstate
Natural Gas Pipelines Pursuant to FERC
Regulations (Guidance Document),
which states that “all replacement
facilities must be constructed within the
same right-of-way, compressor station,
or other aboveground facility site as the
facility being replaced,” but does not
make a similar statement about auxiliary
installations.65 INGAA maintains this
omission ‘‘reinforces the decisions”
made by Commission staff in the above-
discussed 1997 and 1984 letters.

39. We do not share this assessment.
The Guidance Document’s summation
of section 2.55, while highlighting the
need for replacements to stay within
authorized boundaries, does not include
any discussion that would indicate
auxiliary installations are intended to be
exempt from this same constraint. The

62INGAA’s April 2, 2012 Request for Clarification
at p. 1, Docket No. RM12-11-000 (footnote
omitted).

63 Id.

64INGAA declares that “[for over six decades,
the interstate pipeline industry has considered
auxiliary installations beyond the right-of-way to be
acceptable.” INGAA’s January 2013 Comments at p.
36. Echoing objections raised in Arkla/NorAm and
Order No. 603, INGAA adds that our clarification
“represents a sea change in how the industry will
address such installations, thereby raising costs,
limiting efficiencies, and threatening expedited
enhancement of pipeline integrity by making such
installations more difficult to effectuate.” Id. at 39.

65 See http://www.ferc.gov/industries/gas/gen-
info/guidance.pdyf, at p. 3 (2005). (An updated
Guidance Document was issued in August 2013).

Guidance Document on repairs reflects
the Commission’s experience with
section 2.55 projects, which is that the
scale and impacts of section 2.55(b)
replacement projects (e.g., Arkla/
NorAm) can far exceed those of section
2.55(a) auxiliary installations. This is, as
explained above, why we saw a need to
spell out the right-of-way/work space
restriction for replacements, and why—
until recently—we had not recognized
that there apparently is a need to do the
same for auxiliary facilities.

3. Environmental Issues

40. INGAA contends the NOPR was
incorrect in suggesting that all
certificated gas facilities have
undergone an environmental review
prior to being constructed, because an
environmental review was not a part of
the Commission’s certificate
proceedings until after NEPA’s
promulgation in 1969. We acknowledge
that NEPA altered the methodology
employed by the Commission to
evaluate the environmental impacts of a
proposed project. For example, since
NEPA, the Commission’s orders
granting applications for construction
authorization generally have included a
separate section addressing the potential
environmental impacts of an applicant’s
proposed reasonable alternatives.66
However, the Commission has long
recognized that determining whether
proposed facilities are required by the
public convenience and necessity
requires that environmental
consequences be taken into account
(albeit in a far less methodical and
thorough manner), and, when
warranted, that constraints be imposed
on projects’ location, construction, and
operation. For example, while prior to
NEPA the Commission did not require
an applicant to search historical county
and state records to identify old burial
sites no longer clearly marked as we do
today, the Commission would not have
permitted an applicant to lay a pipeline
across a visible cemetery and any
approval for a pipeline to cross any
isolated graves would have been
conditioned on their appropriate
relocation.

41. As the Commission observed in
1990 in adopting the advance
notification requirement for more
extensive replacement projects under
section 2.55(b),67 when that section was

66 See Commission Regulations Implementing
NEPA, 18 CFR part 380 (2013).

67 As discussed above, the 30-day advance
notification requirement applies to a replacement
project under section 2.55(b) if project costs will
exceed the Part 157 blanket certificate regulations’
current cost limits for projects that qualify under
the those regulations’ automatic provision.

promulgated in 1949 ‘‘there were fewer
pipeline construction projects and the
majority of those projects involved
relatively short lengths of small
diameter pipeline.” 68 The Commission
explained that the advance notification
requirement was needed because over
the years “an integrated and
sophisticated national pipeline
gridwork has developed”; and
“[w]hereas replacement of facilities
when § 2.55 was adopted could be
assumed to involve minor projects,
today, replacement of facilities could
involve hundreds of miles of large
diameter pipeline.” 6@ The same
reasoning holds for auxiliary
installations, given the increase in the
number, scale, and potential impacts of
section 2.55 activities.

42. While our NOPR in this
proceeding clarified that section 2.55(a)
has always been limited to installations
in authorized areas that have been or
will be subject to environmental review,
the NOPR also served to provide an
opportunity for parties to convince us
that this limitation is not necessary. Not
only do INGAA’s comments not change
our view, they serve to reinforce our
belief that section 2.55 activities need to
be confined to areas included within the
existing right-of-way and previously-
used construction workspace by
pointing out that section 2.55 can be
relied upon to replace or add auxiliary
facilities to transmission systems that
were authorized prior to NEPA when
the Commission’s environmental review
would have been less rigorous and
might not have identified project
impacts that would come to light with
today’s greater scrutiny.

4. Compliance With Executive Orders

43. The commentors claim the NOPR
fails to follow Executive Orders
directing agencies to weigh the burden

68 Interim Revisions to Regulations Governing
Construction of Facilities Pursuant to NGPA Section
311 and Replacement of Facilities, Order No. 525—
A, 53 FERC {61,140, at 61,467 (1990).

69 Jd. The Commission also explained in Order
No. 525—A that the advance notification
requirement was needed for more extensive
replacement projects under section 2.55(b) because
changes could have occurred since an existing
facility was put in place (e.g., the character of a
region shifting from rural to residential), stating
that:

[J]ust because an area was disturbed when the
pipeline was originally installed does not mean that
replacing the old pipe with a new pipe will not
potentially raise new environmental concerns. Such
an action must be assessed in light of current land
use, regulations, and concerns about erosion,
sediment control, impact on streams and soil,
threatened and endangered species and potential
PCB contamination.
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and benefit of regulations.”® They point
out that section 2.55 was intended to
avoid the burden of companies’ having
to obtain case-specific certificate
authorization for certain routine
activities, and argue the purportedly
new right-of-way/work space constraint
will preclude some installations of
auxiliary facilities under section 2.55(a),
and so compel companies to instead
submit more individual certificate
applications.

44. We concur with the commentors’
characterization of section 2.55: it was
put in place to, and continues to, reduce
the burden that the industry (and
Commission) would otherwise bear if
every minor modification to a natural
gas facility required case-specific
certificate authorization. Further, while
the Commission, as an independent
agency, is not subject to the
requirements of the cited Presidential
documents, the Commission has
directed staff to perform an internal
assessment of the effectiveness of our
regulations and is continually seeking to
streamline the regulations in order to
foster competitive markets, facilitate
enhanced competition, and avoid
imposing undue burdens on regulated
entities or unnecessary costs on those
entities or their customers.”? However,
the NOPR, by more fully describing the
types of activities that currently come
within the bounds of 2.55(a), does not
trigger any need for assessment of
burdens and benefits, because the
NOPR'’s clarification regarding the scope
of section 2.55(a) does not alter any
aspect of the status quo. Where the
NOPR’s proposed new regulations
would impose an additional burden
(e.g., the landowner notification
requirements discussed below), then in
accord with applicable Executive

70 Commenters cite Executive Order No. 13,563,
Improving Regulation and Regulatory Review, 76 FR
3821 (January 21, 2011) (directing executive
agencies and requesting that independent
regulatory agencies such as the Commission ensure,
inter alia, that their regulations have benefits
justifying their costs and impose the least burden
possible); Executive Order No. 13,579, Regulation
and Independent Regulatory Agencies, 76 FR 41587
(July 14, 2011) (requesting that executive agencies,
including independent regulatory agencies such as
the Commission, retrospectively analyze their
regulations and that regulations found to be
outmoded, ineffective, insufficient, or excessively
burdensome be modified, streamlined, expanded, or
repealed); and Executive Order No. 13,211, Actions
Concerning Regulations That Significantly Affect
Energy Supply, Distribution, or Use, 66 FR 28355
(May 22, 2001) (requiring agencies other than
independent regulatory agencies such as the
Commission to prepare Statements of Energy Effects
describing the effects of certain significant energy
actions on energy supply, distribution, or use).

71 See, e.g., Storage Reporting Requirements of
Interstate and Intrastate Natural Gas Companies,
Order No. 757, 77 FR 4220 (January 27, 2012), FERC
Stats. & Regs. { 31,327, at PP 12-13 (2012).

Orders, we explain the benefit we
anticipate these new regulations will
provide and quantify the burden we
anticipate compliance will impose.

5. Section 2.55 Authorization and Part
157, Subpart F, Blanket Authorization

45. Under our Part 157, Subpart F
blanket certificate regulations, as under
our section 2.55 regulations, a gas
company can construct and operate a
limited class of facilities without the
need to obtain separate certificate
authorizations for each individual
facility. INGAA, MidAmerican Energy,
and National Fuel point to section
157.202(b)(3) of our blanket certificate
regulations, which in designating the
types of facilities that may qualify for
blanket authorization, states: ‘“‘Facility’
does not include the items described in
section 2.55.” 72 Mid American Energy is
apprehensive this could be interpreted
to mean that if an auxiliary facility does
not qualify under section 2.55(a)
because it does not meet the right-of-
way/work space constraints, then it also
could not qualify as an eligible facility
under the blanket regulations because of
the section 157.202(b)(3) limitation,
thereby leaving a company with the
“only option” of filing an application
for case-specific certificate
authorization.”3

46. The Commission responded to a
similar concern in 1999 in the Order No.
603 proceeding that codified the Arkla/
NorAm clarification regarding
replacement projects under section
2.55(b) by amending that section to add
the phrase “will be located in the same
right-of-way or on the same site as the
facilities being replaced, and will be
constructed using the temporary work
space used to construct the original
facility.” 7¢ The Commission explained
that section 157.202(b)(3) only prevents
companies from relying on their Part
157 blanket certificates to construct
facilities if the facilities qualify under
section 2.55. As clarified by Order No.
603’s revision to section 2.55(b),
replacement projects are disqualified
under that section only if they will use
additional right-of-way or work space
than was used in constructing the
facilities being replaced or will result in
an incidental increase in capacity. Thus,
section 157.202(b)(3) prevents
companies from relying on their Part
157 certificates for replacement projects
that will not use additional right-of-way

7218 CFR 157.202(b)(3)(2013).

73MidAmerican Energy’s Comments at p. 11.

74 Order No. 603, 64 FR 26572, FERC Stats. &
Regs. 131,073.

or work space and therefore qualify
under section 2.55.75

47. Both section 2.55 and the blanket
certificate program are intended to
provide a streamlined authorization
process to avoid the comparatively
greater time, cost, and effort that
accompany a case-specific section 7
certificate application.?® To this end, we
expect companies seeking to install,
maintain, replace, repair, or upgrade
facilities to look first to section 2.55,
and only if an activity is beyond the
scope of that section then to turn to
blanket certificate authority, and only if
an activity would exceed blanket
authority, then to file for case-specific
section 7 authorization.

48. INGAA and National Fuel note we
modified section 157.202(b)(2)(i) to
specify that replacements which do not
meet section 2.55(b) requirements may
be eligible for blanket authorization 77
and request we do the same for auxiliary
installations. We will do so (although
we believe this does not change the way
the regulations currently function) to
ensure clarity and consistency in the
application of the regulations.”8
Accordingly, to explicitly (and
redundantly) specify that auxiliary
installations which do not meet section
2.55(a) requirements may be eligible for
blanket authorization, we will add the
following sentence at the end of section
157.202(b)(2)(i): “Eligible facility
includes auxiliary installations and
observation wells which do not qualify
under § 2.55(a) of this chapter because

75 Order No. 603, 64 FR 26572 at 26580, FERC
Stats. & Regs. 131,073.

76 While section 2.55 covers a more limited range
of facilities than the blanket program, it offers
lighter-handed regulatory oversight than the blanket
program.

77 Order No. 603 revised 157.202(b)(2)(i) to
specify that eligible facilities include ‘‘replacements
that do not qualify under section 2.55(b) of this
chapter because they will have an impact on
mainline capacity.” Order No. 603, 64 FR 26572 at
26579-80, FERC Stats. & Regs. 131,073.

78 We note that in instances where a pipeline
company needs to rely on its Part 157 certificate to
construct auxiliary or replacement facilities because
they do not satisfy the location or work space
limitations of section 2.55, the Part 157 blanket
certificate regulations impose no limitations on the
placement of the facilities. While the Commission
has indicated previously that it is contemplated that
replacement facilities constructed under blanket
authority would usually be located adjacent to, if
not within, an existing right-of-way, sections
157.202(b)(2)(i) and 157.210 permit the
construction of non-main line facilities and main
line facilities, respectively, without restriction on
their location. For example, a company can rely on
its Part 157 blanket certificate to replace the
capacity of a segment of obsolete pipeline with new
pipeline that may need to be located at considerable
distance from the old pipeline in order to avoid a
housing development constructed since the old
pipeline was installed or to install auxiliary
facilities such as anodes offset from the existing
right-of-way to provide cathodic protection.
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they will not satisfy the location or work
space requirements of § 2.55(a).” 79

6. “‘Grandfathering” Existing Section
2.55(a) Installations

49. For the reasons discussed above,
we believe modifying section 2.55(a) to
codify right-of-way and work space
constraints does no more than restate
existing Commission policy and
practice. Nevertheless, we acknowledge
that although these constraints have
been clear to the Commission, they may
have been subject to misinterpretation
by the industry.

50. The commentors declare
companies have relied on section
2.55(a) to install facilities that are not in
compliance with right-of-way and work
space requirements. As explained
above, any such installations are NGA-
jurisdictional facilities constructed and
operated without NGA authority.
However, given that section 2.55(a) did
not previously include an explicit
description of the inherent right-of-way/
work space constraint, and in view of
commentors’ claims of companies’ good
faith reliance on section 2.55(a) to
install facilities which violate this
constraint, we will not require the
companies to obtain a blanket or case-
specific certificate authorization for
thefacilities purportedly installed
pursuant to section 2.55(a) prior to the
effective date of this rule, provided such
facilities comply with all other
applicable federal, state, and local rules
and regulations. That said, if we become
aware of facilities installed relying on
section 2.55(a) that do not meet the
constraints of that section which are the
cause of any significant adverse
environmental impact, we may then

79In 1999, the Commission proposed adding the
following sentence at the end of section
157.202(b)(2)(i): “Eligible facility includes
observation wells.” Landowner Notification,
Expanded Categorical Exclusions, and Other
Environmental Filing Requirements, Notice of
Proposed Rulemaking, 64 FR 27717 (May 21, 1999),
FERC Stats. & Regs. {32,540 (1999). Ultimately, the
Commission elected not to include the sentence
based on its conclusion at the time that observation
wells could be constructed under section 2.55(a).
Landowner Notification, Expanded Categorical
Exclusions, and Other Environmental Filing
Requirements, 64 FR 57374 (October 25, 1999),
FERC Stats. & Regs. 131,082, at 30,959 (1999).
Commentors in this proceeding have pointed out
that many observation wells, rather than being
drilled to monitor operations at an existing gas
storage facility, are drilled in order to determine
whether a planned new storage facility is feasible,
in which case a company may not have any existing
right-of-way and would not be able to meet section
2.55(a) requirements. In view of this, we will
include observation wells in revised section
157.202(b)(2)(i) to ensure that if such wells are not
able to meet section 2.55(a) siting restrictions, they
will then be eligible to be considered for
authorization under the blanket certificate program.

require that such facilities obtain
blanket or case-specific certificate
authorization.

7. Burden of Section 2.55’s Right-of-Way
Requirement

51. INGAA argues that we erred by
not including the “additional time and
burden” of blanket or case-specific
section 7 procedures that will now be
necessary for facilities that cannot meet
section 2.55(a) siting requirements.80
This objection presumes the section
2.55(a) right-of-way/work space
constraint constitutes a new burden
imposed by this rule. As previously
discussed, this not the case, because
section 2.55 activities have always been
restricted to an authorized right-of-way
or facility site and prescribed work
spaces. Activities that exceed these
limits are not covered under section
2.55, and thus no additional time and
burden is being imposed—they remain
subject to the same time and burden that
they were before. Consequently, we do
not include activities that did not and
will not qualify under section 2.55(a) in
our estimate of the additional time and
burden imposed by this rule.

52. INGAA asserts the “NOPR would
convert all auxiliary installations
outside of existing rights of way and
historical work spaces into Natural Gas
Act jurisdictional facility construction
that would require certificate
authorization and formal agency
consultation.” 82 We concur, but as
noted, we will not compel companies to
seek blanket or case-specific
authorization for facilities installed in
erroneous reliance on section 2.55(a)
unless we find reason to suspect such
facilities are a cause of significant
adverse environmental impact. Where
facilities already in place present no
such issues, we find no reason to subject
them to further review.

53. In any event, the NOPR and this
Final Rule do no more than clarify the
source of our authority over certain
types of facilities. Therefore, we reject
INGAA'’s claim that we include an
estimate of the burden on companies of
filing certificate applications and
consulting with environmental agencies
for facilities allegedly ‘converted’ to
blanket or case-specific status.

B. Landowner Notification

54. This Final Rule adopts regulations
to provide for advance landowner
notification for auxiliary and
replacement projects under section 2.55
and for maintenance activities under
section 380.15. As previously discussed,

80INGAA’s March 2013 Gomments at p. 5.
81INGAA’s March 2013 Comments at p. 22.

we consider it appropriate to give
landowners prior notice to the extent
practicable before intruding onto their
property as a courtesy and to avoid
potential conflict between landowners
and gas companies. Commentors do not
dispute the virtues of informing
landowners of company activities, but
insist the notice procedures described in
the NOPR are impractical.

55. In response to commentors’
concerns, we will revise the proposed
notification obligations to (1) specify the
types of maintenance activities that
merit individual notice; (2) limit notice
to landowners whose property is
crossed or used for section 2.55 and
section 380.15 activities; and (3) reduce
the prior notice period from 10 days to
five days. These modifications should
significantly diminish the burden of
complying with the new requirements
for prior notice to landowners.

56. Instead of mandating notice to
landowners for all section 380.15
maintenance activities, as proposed in
the NOPR, we will only require prior
notice of those more substantial
activities that will result in ground
disturbance. In addition, we are
reducing the scope of notification
proposed in the NOPR, which would
have required that notice be provided
not only to directly affected landowners,
but also to adjacent landowners and to
landowners with a residence within 50
feet of a proposed work area.82
Commentors assert this is overly broad
and request that we remove abutting
landowners and landowners with a
residence within 50 feet of the proposed
work area from the definition of
“affected landowners.” Although the
NOPR would have required the same
scope of notice that companies are
required to provide for projects under
the Part 157 blanket certificate
regulations, the commentors have
convinced us that more limited
landowner notification requirements are
appropriate for companies’ activities
under section 2.55 and 380.15, since
such projects are likely to be smaller,
take a shorter period of time to

82 The NOPR defined ‘“affected landowners” for
purposes of companies’ activities under sections
2.55 and 380.15 as “‘owners of property interests,
as noted in the most recent tax notice, whose
property (1) is directly affected (i.e., crossed or
used) by the proposed activity, including all rights-
of-way, facility sites, access roads, pipe and
contractor yards, and temporary work space; or (2)
abuts either side of an existing right-of-way or
facility site, or abuts the edge or a proposed right-
of-way or facility site which runs along a property
line in the area in which the facilities would be
constructed, or contains a residence within 50 feet
of the proposed construction work area.” 78 FR at
683, NOPR, FERC Stats. & Regs. { 32,696 at P 30
(corss-referenced at 141 FERC { 61,228).
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accomplish, and be less disruptive than
blanket certificate projects.

57. Finally, while the NOPR
stipulated a 10-day prior notice, we
accept commentors’ claim that some
activities, particularly unanticipated
maintenance, are not scheduled far
enough in advance to allow for a 10-day
prior notice.83 In view of this, we will
only require that landowners receive
notice five days in advance of initiating
certain activity under section 2.55 or
380.15, which we anticipate will still
allow time for landowners and a
company to discuss any concerns
landowners may have regarding
companies’ planned activities.

1. Jurisdictional Basis and Need for
Landowner Notification

58. INGAA asserts that the
Commission has no jurisdictional basis
to impose landowner notification
requirements for companies’
installations of auxiliary facilities and
replacement projects under section 2.55
or their maintenance activities under
section 380.15; 84 therefore, INGAA
argues that the NOPR’s proposed
landowner notification requirements for
these activities should not be adopted.
However, if the Final Rule does adopt
landowner notification requirements,
INGAA asks the Commission to explain
what circumstances changed since the
promulgation of Order No. 60985 to
merit mandatory prior notification to
landowners before a company
commences construction under section
2.55 or maintenance under section
380.15.

59. INGAA points out 86 that in Order
No. 609 the Commission determined
that there was no need for landowner
notification because section 2.55(b)
replacements occur within an “existing

83 Additionally, commentors state that the 10-day
prior notice period prevents companies from
adjusting maintenance schedules due to weather,
equipment availability, permitting processes, etc.

84INGAA’s March 2013 Comments at p. 7.
INGAA cites to Californians for Renewable Energy,
Inc., 133 FERC { 61,194, at P 26 (2010), to support
its statement that “[t]hus far, the Commission
properly has refrained from exercising jurisdiction
over easement or right-of-way agreements, and has
appropriately deferred the formal resolution of
disputes in such matters to the courts.” We agree
that formal resolution of disputes over the terms of
easements and right-of-way agreements belong in
the courts and we are not claiming jurisdiction over
these matters by imposing landowner notification
requirements for Commission-authorized activities.

85 Order No. 609, 64 FR 57374 (October 25, 1999),
FERC Stats. & Regs. { 31,082 (1999).

86INGAA’s March 2013 Comments at pp. 6-7.
INGAA also notes that “[a] pipeline must own the
property or have an easement to perform
maintenance, and the same is true for a pipeline to
install, modify, replace, improve, alter, operate,
maintain, access, inspect, patrol, protect, abandon,
etc. auxiliary installations and replacement
facilities.” Id. at p. 12.

right-of-way and subject to an existing
easement agreement, which dictates the
pipeline’s right to obtain access to
maintain the facilities.” 837 However,
Order No. 609 also stated that
“prudence would dictate that the
pipeline should give the landowner as
much advance warning as possible to
avoid misunderstandings and ill-
will.” 88

60. Our proposal in the NOPR in this
proceeding to adopt landowner
notification requirements for
companies’ activities under section 2.55
and section 380.15 was prompted by
landowners’ expressions of concern to
Commission staff during phone
inquiries, scoping meetings, and in
other forums due to companies’
personnel appearing unannounced on or
near their property. The types of
concerns expressed by landowners arise
from construction and maintenance
crews arriving unexpectedly to engage
in activities that disrupt, or could
disrupt, landowners use of their
property, or damage their property as a
result of replacing facilities; re-grading
or replacing access roads; lowering
pipelines; performing anomaly digs; or
preventing and controlling erosion. We
view providing prior notice, which
some companies avow is routine
practice, as the least burdensome and
most practical way to ensure courtesy
and preclude conflicts with landowners.
Whenever a company conducts an
activity subject to our jurisdiction and
under authority provided by our
regulations,®® we have a right and
responsibility to impose appropriate
and reasonable conditions on that
activity.?0 Our responsibility includes

87 Order No. 609, 64 FR 57374 at 57382, FERC
Stats. & Regs q 31,082.

88 d.

89n addition, section 157.14(a)(9)(iv) of the
Commission’s regulations requires an applicant for
NGA section 7 certificate authority to certify that it
will “maintain the facilities for which a certificate
is requested in accordance with Federal safety
standards.” 18 CFR 157.14(a)(9)(iv) (2013).
Likewise, NGA section 7(h) gives the certificate
holder eminent domain authority to acquire rights
necessary to ‘“construct, operate, and maintain a
pipe line.” 15 U.S.C. 717f(h) (2012). See Brian
Hamilton, 141 FERC { 61,229, at PP 24-25 (2012)
(Hamilton). Therefore, the Commission has
jurisdiction over maintenance activities, and has
the authority to require landowner notice as a
condition of a company’s jurisdictional
maintenance activities.

90 Contrary to National Fuel’s assertion (see
National Fuel’s Comments at p. 2), the Commission
is not restricted to requiring landowner notification
only for companies’ activities under their Part 157
blanket and case-specific certificates. As discussed
supra PP 13-16 auxiliary and replacement facilities
are NGA-jurisdictional facilities that can be
constructed only with the requisite section 7
certificate authority, which the Commission
provided when it adopted section 2.55 as a
precursor to the Part 157 blanket certificate

ensuring that, to the extent practicable,
landowners are informed in advance
when they may be inconvenienced or
the use of their property may be
disrupted by companies’ jurisdictional
activities to construct auxiliary and
replacement facilities under section 2.55
authority or conduct maintenance
activities subject to section 380.15.
Landowners deserve an opportunity to
express concerns, and we want the
opportunity to act on those concerns if
necessary.9?

61. Commentors assert that easement
agreements are the proper method for
landowners to establish any
requirements for prior notice of
company activities on private
property,®2 and note that many of these
agreements specify that no notice is
required for maintenance activities.
While we recognize that some
landowners agree to forego prior notice,
we nevertheless believe it is prudent for
gas companies to provide such notice.
Landowners may misunderstand the
terms of an easement agreement or a
subsequent owner may not be aware
that the land is subject to an easement.
Therefore, regardless of whether an
easement agreement gives a company a
right enforceable under state property
law to enter on property without notice,
we believe it is appropriate and
reasonable for our regulations to require
that to the extent practicable companies
provide landowners with prior notice

construction program. Further, the authorization to
perform maintenance on gas facilities comes from
the certificate authority under which the facilities
were or will be constructed—whether it be self-
implementing section 2.55 certificate authority, Part
157 blanket certificate authority, or case-specific
certificate authority. As the Commission explained
in Hamilton, 141 FERC q 61,229, at P 24, “[i]t does
not necessarily follow, however, that [a natural gas
company] has no responsibilities merely because
the activity neither falls within the replacement of
facilities under section 2.55(b) nor under the
blanket construction provisions. When the
Commission authorizes a natural gas company to
construct and operate pipeline facilities, the
authority must necessarily include authority to
maintain the pipeline.”

91 National Fuel argues that the NOPR relied on
NEPA as a basis for requiring landowner
notification for maintenance activities. National
Fuel’s Comments at p. 3. It did not. The rationale
for requiring notification is our belief that
landowners should be informed in advance of any
activity that will take place on their property as a
consequence of our granting a company an NGA
section 7(c) certificate. The jurisdictional basis for
this requirement is as a condition to the certificate,
which we impose to ensure company actions are
consistent with the public interest. The NOPR,
however, did rely on NEPA as a basis for restricting
companies’ activities to areas subject to an
environmental review, and as a result thereof,
authorized for a particular use.

92 See INGAA’s March 2013 Comments at pp. 6
and 12, Southern Star’s Comments at p. 6, Golden
Triangle’s Comments at p. 4, WBI Energy’s
Comments at p. 7, and National Fuel’s Comments
at pp. 2-3.
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before commencing certain activities
under section 2.55 or section 380.15.

2. Exceptions to Landowner Notification
Requirements

62. Commentors state that if the
landowner notification proposals are
adopted, the Final Rule should waive
landowner notification to provide ‘“‘for
immediate access to emergency gas
leaks, acts of God, investigations related
to gas pressure or flow or SCADA
signals, or to respond to One Call
notifications on an emergency or routine
basis.” 93

63. Our regulations provide for a
company to take immediate action in an
emergency, as we pointed out in
response to a similar concern regarding
the imposition of a 30-day prior notice:

[This] rule does not override other
Commission regulations which permit
interstate pipelines to take prompt corrective
actions to address conditions that constitute
a safety hazard. Subpart I of Part 284 of the
Commission’s regulations exempts
emergency situations from the provisions of
section 7 of the Natural Gas Act and permits
a pipeline to take immediate action to
alleviate an emergency situation subject to a
subsequent 48-hour reporting requirement.
Section 284.262(a)(1)(iii) of Subpart I defines
emergency as “‘Any situation in which . . .
immediate action is required or is reasonably
anticipated to be required for the protection
of life or health or for maintenance of
physical property.” 94
Notwithstanding the foregoing, to assure
there will be no hesitation by gas
companies if immediate action is called
for, we will specify in sections 2.55 and
380.15 that: “For an activity required to
respond to an emergency, the five-day
prior notice period does not apply.”
Note that events that do not necessitate
immediate access to system facilities
would not trigger our section 284
emergency provisions, and therefore
would still be subject to a five-day prior
notice.

3. Part 157 Landowner Notification
Exemption for Replacement Projects

64. Companies are required to provide
landowner notice prior to initiating
projects under the Part 157 blanket
certificate regulations.9> However,
section 157.203(d)(3)(i) of the

93INGAA’s March 2013 Comments at p. 9 and
National Fuel’s Comments at p. 5.

94 Interim Revisions to Regulations Governing
Construction of Facilities Pursuant to NGPA Section
311 and Replacement of Facilities, 52 FERC
q 61,252, at 61,877 (1990). See also section
157.203(d)(3)(i), which states that “no landowner
notice is required” for any blanket program
“replacement done for safety, DOT compliance,
environmental, or unplanned maintenance reasons
that are not foreseen and that require immediate
attention by the certificate holder.”

9518 CFR 157.203(d)(1) (2013).

regulations provides a notice exemption
for replacement projects that would
have been done under section 2.55(b),
but for the fact that the replacement
projects are not of the same capacity.®¢
To provide consistency with new the
section 2.55 landowner notification
requirements established in this Final
Rule, we will amend section
157.203(d)(3)(i) to provide that
replacement projects that would have
been done under section 2.55(b), but for
the fact that the project alters the
designed delivery capacity of the
original facility, remains exempt from
the landowner notification requirements
of Part 157, as long as the project does
not involve ground disturbance.
Because the revised section 2.55(b)
notice requirements require landowner
notice for a ground disturbing
replacement project that substitutes in a
new same-size facility, it would be
inconsistent to retain the landowner
notice exemption in section
157.203(d)(3)(i) for a ground disturbing
replacement project that alters the
capacity of the original facility.

4. Requirement That Notification Inform
Landowners of the Availability of the
Commission’s Dispute Resolution
Division

65. WBI Energy states that any
landowner notification requirements
should not include a requirement that
companies provide landowners with
contact information or include a
description of the Commission’s Dispute
Resolution Division (DRD) Helpline.
WBI Energy asserts disputes concerning
easements and right-of-ways for existing
facilities are properly adjudicated in
state courts, and not by the Commission.
WBI Energy further argues that
including information regarding the
DRD in the notice likely would cause
landowners to incorrectly believe that
the Commission is the appropriate
venue for resolving property disputes.9”

66. We recognize that the DRD
Helpline is not the appropriate venue
for determining the respective rights of
companies and landowners under state
property law or for renegotiating the
terms of easement agreements. However,
there are instances in which it is
appropriate and/or potentially helpful
for landowners to contact Commission
staff to seek informal resolution of a
dispute. For example, while a court
would be the appropriate forum to
adjudicate a dispute regarding whether

9618 CFR 157.203(d)(3)(i) (2013). To qualify
under section 2.55(b) a replacement project must
have a substantially equivalent designed delivery
capacity as the original facility. 18 CFR 2.55(b)(1)(ii)
(2013).

97 WBI Energy’s Comments at pp. 8-9.

an easement agreement gives a natural
gas company the right to allow another
company to lay a fiber optic cable in the
pipeline right-of-way, or to determine
the amount of monetary damages caused
to a landowner’s property by a
company’s negligence during
construction activities, it is appropriate
for a landowner to contact the
Commission if the landowner believes
that a company’s planned activities
might not comply with the provisions of
section 2.55 (e.g., may not be confined
to the existing right-of-way) or section
380.15 and for the Commission’s staff to
contact the company regarding the
matter. It also is appropriate for a
landowner to seek the Commission’s
assistance in obtaining a company’s
voluntary agreement to reasonable
accommodation requested by the
landowner (e.g., to reschedule backhoe
digging planned by the company for the
same day as a back-yard wedding
reception). In this regard, we emphasize
that section 380.15(b), Landowner
consideration, states that “[t]he desires
of landowners should be taken into
account in the planning, locating,
clearing, and maintenance of rights-of-
way and the construction of facilities on
their property.”

67. While only a court can determine
the respective rights of a company and
landowner under the terms of an
easement agreement, the terms of an
easement in no way diminish the
Commission’s NGA authority over
companies’ activities to construct or
maintain jurisdictional facilities. Thus,
we are adopting our proposal to require
that companies include the DRD
Helpline number to facilitate
landowners being able to contact and
seek assistance from Commission staff.
We encourage companies to describe the
DRD Helpline as a way for landowners
to inform the Commission of concerns
regarding a company’s planned
activities. We anticipate companies, in
providing the DRD Helpline number,
will be able to explain this without
implying, as WBI Energy worries, that a
company is acting unlawfully.98

5. Landowner Notification for
Maintenance Activities

68. Commentors state that the
Commission’s proposed prior notice

98 Id. In Order No. 609, in response to similar
apprehensions regarding a requirement for
companies to include information in landowner
notices on how to contact the Commission’s
Enforcement Hotline, we stated we did not believe
“that including a reference to the Enforcement
Hotline implies the company is doing something
unlawful,” and added that we expected companies
“will be able to present it as merely being a means
to contact the Commission, which is in fact what
itis.” 64 FR 57374, 57384.
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requirements for maintenance activities
may be unnecessary in view of existing
U.S. Department of Transportation
(DOT) regulations. DOT’s Pipeline and
Hazardous Materials Safety
Administration (PHMSA) requires
pipelines to develop a continuing public
education program,?® which follows
guidance provided by the American
Petroleum Institute’s (API).

Recommended Practice 1162.1°0 API’s
Recommended Practice 1162 requires
that “[w]hen planning pipeline
maintenance-related construction
activities,”” gas companies “should
communicate to the audience affected
by the specific activity in a timely
manner appropriate to the nature and
extent of activity,” 101 and must also
notify landowners in writing biennially
of all “planned major maintenance/
construction activity.” 102

69. We accept that the PHMSA
requirements will be sufficient to alert
landowners to many maintenance
activities. We will therefore modify the
prior notice requirement for section
380.15 maintenance activities proposed
in the NOPR in this proceeding by
limiting notice to maintenance activities
that will cause ground disturbance.103
Given the potential disruption and
impact level of maintenance activities
that will cause ground disturbance, we
find such activities merit separate
written notice to affected landowners.

70. While some of these activities will
be included in the PHMSA-mandated
biennial report distributed to
landowners, we have no assurance that
all such activities will be. Further, while
the PHMSA report of planned major
maintenance can provide a broad
overview of a company’s future
operations, because the company only
issues this report every other year, it
does not give landowners a sufficiently
precise description of when a particular
activity will commence and conclude.
We believe that if landowners have
notice five days before a ground
disturbing project begins, this will
enable companies and landowners time
to confer, coordinate, and avoid
simultaneously undertaking
incompatible actions. Finally, we note

99 See 49 CFR 192.616 (2013).

100 See http://mycommittees.api.org/standards/
pipeline/1162%20Links/1162nonprintable.pdf.

101 See http://mycommittees.api.org/standards/
pipeline/1162%20Links/1162nonprintable.pdf,
sections 4.10 and C.10.

102]d. See Table 2—1, Summary of Public
Awareness Communications for Hazardous Liquids
and Natural Gas Transmission Pipeline Operators.

103 However, if in the future, we receive
objections indicating that landowners are not
adequately informed of particular maintenance
activities, we may consider applying a separate
prior notice requirement specific to such activities.

that PHMSA is focused on the safe
operation of existing facilities, whereas
the Commission purview of the public
interest covers a broader set of concerns.
Thus, while PHMSA may find no cause
to take into account a company’s
activity that inconveniences a
landowner but does not compromise the
safe operation of gas facilities, the
Commission may find such an activity
to be within the scope of its authority
to ensure the activity is consistent with
the public convenience and necessity.

71. MidAmerican Energy and Golden
Triangle request that the Commission
provide a definition of maintenance
under section 380.15 of the
regulations.1%4 Golden Triangle states
that any time its personnel enter the
right-of-way for periodic routine
activities (e.g., pipe-to-soil readings,
leak patrols, surveillance patrols, meter
station inspections, and walking the
pipeline right-of-way), a landowner will
construe that entrance as a maintenance
activity.105

72. We see no need to craft a
definition describing all maintenance
activities, although we can say that we
do not share Golden Triangle’s apparent
view that an intrusion by company
personnel onto a landowner’s property
for monitoring purposes is not
“maintenance” so long as the
monitoring does not lead to any
additional activity during the same
intrusion. We consider all of the
activities identified by Golden Triangle
to be maintenance. However, as stated
above, we are scaling back the NOPR’s
proposal so that prior notice to
landowners will only be required for
ground disturbing maintenance
activities. Thus, while we believe
Golden Triangle’s examples are
maintenance activities, as long as these
minor activities do not cause ground
disturbance, they will not trigger any
Commission requirement for advance
notice to landowners.

6. Burden Resulting From Notification
Requirement

73. Commentors argue that the NOPR
did not fully analyze the expense and
burden associated with requiring
landowner notification for auxiliary,
replacement, and maintenance
activities.106 INGAA stresses that
maintenance alone entails hundreds of
thousands of property visits per year,
and that to track these activities
company personnel would have to write

104 MidAmerican Energy’s Comments at p. 5 and
Golden Triangle’s Comments at p. 9.

105 Golden Triangle’s Comments at pp. 9-10.

106 INGAA’s March 2013 Comments at pp. 21-25,
Southern Star’s Comments at pp. 5-6, and National
Fuel’s Comments at p. 2.

descriptions of each activity, visit the
site to determine if new residences were
installed since the last patrol, hire a
land agent to identify all affected and
abutting landowners, and craft and mail
formal letters.107

74. Golden Triangle asserts that the
expense of complying with the
proposed landowner notification
requirements will have a significant
impact on small entities.198 Golden
Triangle states that compliance with the
landowner notification requirements
will include increased costs to hire
either a contractor or full-time
employee, to create a database or
purchase specialty software, and to mail
out letters to all of its right-of-way
easement holders.109

75. WBI Energy and National Fuel
argue that the Commission
underestimated the amount of time it
will take companies to prepare the
notices.110 WBI Energy and INGAA state
that the NOPR'’s estimate that there will
be three times as many maintenance
projects as section 2.55 projects is a
gross underestimation.11? National Fuel
insists that the NOPR’s estimate that the
entire industry will spend 39,000 hours
to satisfy the notification requirement is
low. National Fuel predicts that it will
be required to spend approximately six
hours to prepare and deliver notices to
all affected landowners for each
maintenance activity.12 Golden
Triangle asserts it will spend at least 16
hours on 250 letters for mowing or
noxious weed control, in addition to the
eight hours it estimates will be required
to research, update, and prepare
separate letters for abutting
landowners.113 In addition,
MidAmerican Energy states that the
landowner notification requirement will
impose varying burdens on individual
pipelines based on the activity
undertaken. For example, it estimates
that farm tap installation and
maintenance will require 5,400 letters
per year; check, operate, and lubricate
maintenance will require 30,000 letters

107INGAA’s March 2013 Comments at p. 10.

108 Golden Triangle claims it is a small entity,
which the Small Business Administration (SBA)
Office of Size Standards defines a natural gas
company transporting natural gas as small if its
annual receipts are less than $25.5 million. See 13
CFR §121.201 (2013), Subsector 486 and SBA’s
Table of Small Business Size Standards, effective
March 26, 2012, available at: http://www.sba.gov/
sites/default/files/files/Size_Standards_Table.pdf.

109 Golden Triangle’s Comments at pp. 7-8.

110 WBI Energy’s Comments at p. 11 and National
Fuel’s Comments at p. 4.

111 WBI Energy’s Comments at p. 11.

112 National Fuel’s Comments at pp. 4-5.

113 Golden Triangle’s Comments at p. 9.


http://mycommittees.api.org/standards/pipeline/1162%20Links/1162nonprintable.pdf
http://mycommittees.api.org/standards/pipeline/1162%20Links/1162nonprintable.pdf
http://mycommittees.api.org/standards/pipeline/1162%20Links/1162nonprintable.pdf
http://mycommittees.api.org/standards/pipeline/1162%20Links/1162nonprintable.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
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per year; and leak detection surveys will
require 7,700 letters per year.114

76. We acknowledge that given the
wide range of maintenance activities
described by commentors, we may have
underestimated the burden of providing
prior notice to landowners that would
have resulted from the NOPR’s proposal
to require that companies notify
landowners, including abutting
landowners, prior to commencing any
activities under section 2.55 or section
380.15. However, as discussed above,
we are limiting the requirement for prior
notice to activities that will involve
ground disturbance. In addition, we are
eliminating the proposed requirement
that companies give prior notice to
abutting landowners and to landowners
with a residence within 50 feet of a
proposed work area.

77. We believe these modifications to
the NOPR’s proposed notice
requirements will alleviate the concerns
for the majority of the activities cited by
commentors. As a result, we will use a
multiplier of two times the number of
all regulated companies’ estimated
annual auxiliary installations under
section 2.55(a) 115 as a reasonable
estimate of the total annual number of
auxiliary installations, replacement
projects, and maintenance activities that
will require prior notice to landowners
because the activities will result in
ground disturbance. We acknowledge
that basing the estimated total number
of activities requiring prior notice on
regulated companies’ estimates of the
number of section 2.55(a) auxiliary
installations undertaken annually is not
going to yield the same number as
basing our estimate on on-site surveys
or other verifiable data; nevertheless, we
believe our estimate is reasonable and is
as accurate an estimate as can be readily
established for purposes of calculating
the anticipated burden.

78. As discussed herein, we are also
responding to companies’ concerns that
it is often impractical to notify
landowners at least 10 days prior to the
start of any section 2.55 or section
380.15 activity, as the NOPR’s proposal
would have required. By requiring that
notice be received five days and not 10
days prior to undertaking any activity,
and limiting notice to only ground
disturbing rather than all section 2.55
and section 380.15 activities, we believe
companies will be subject to the
minimal inconvenience necessary to

114 For maintenance activities on their systems,
WBI Energy estimated it would have to send 19,500
letters, Northern Natural estimated 45,000 letters,
and National Fuel estimated 220,000 letters.

115 Based on a survey of nine jurisdictional
companies, we estimate that approximately 7,605
auxiliary installation projects occur each year.

ensure that landowners receive
adequate advance notice of activities on
their property that could adversely
affect them.

79. Further, while Golden Triangle
indicates that compliance with the
landowner notification requirements
may require companies to create a
database or purchase specialty software,
we do not believe it is unreasonable or
burdensome if the new notice
requirements necessitate that some
companies update their databases. All
gas companies (regardless of size) need
to know, both to enhance, replace, and
maintain their facilities and to be able
to respond to emergencies, precisely
where their rights-of-way lie, how to get
to their facilities, and how to contact the
owners of the properties their facilities
sit upon.116 The new notice
requirements require companies to do
little more than access this existing
information and update it as needed.11”
Preparation of a notice using
information a company already needs to
have on hand should not be
burdensome or delay the
commencement or progress of activities
under section 2.55 or section 380.15.

III. Information Collection Statement

80. The Paperwork Reduction Act
(PRA) 118 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before

116 Companies should already have such
information on file, given that gas facilities
generally were constructed under case-specific
certificates obtained in proceedings in which the
companies were required to give affected
landowners notice in accordance with section
157.6(d), or were constructed under the blanket
certificate regulations which require in section
157.203(d) that companies give landowners notice
of all projects subject to those regulations’ prior
notice provisions. In addition, companies need to
periodically update such information to be able to
comply with the PHMSA biennial reporting
requirement. Further, since some of the major
maintenance projects included in the PHMSA
report will also qualify for prior notice under our
new regulations, companies should be able to use
the same project description to satisfy both PHMSA
and Commission requirements.

117 Golden Triangle argues that it does not have
a database of its easement holders. Golden
Triangle’s Comments at pp. 7-8. We expect gas
companies to have documented the metes and
bounds, terms of, and parties to all existing
easements. While we recognize that this is not a
static data set, we expect companies to conduct
systematic reviews to keep this information current.
We note Golden Triangle acknowledges, as
discussed above, that its personnel need to enter its
rights-of-way for periodic routine activities
including pipe-to-soil readings, leak patrols,
surveillance patrols, meter station inspections, and
walking the pipeline right-of-way. Golden
Triangle’s Comments at pp. 9-10. If Golden
Triangle does not have a database that identifies the
precise location of and owners of the properties on
which it has its rights-of-way, it should.

11844 U.S.C. 3501-3520 (2012).

undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability.11® The OMB’s regulations
implementing the PRA require approval
of certain information collection
requirements imposed by agency
rules.120 Upon approval of a collection
of information, OMB will assign an
OMB control number and an expiration
date. Respondents subject to the filing
requirements of an agency rule will not
be penalized for failing to respond to the
collection of information unless the
collection of information displays a
valid OMB control number.

81. The Commission is submitting the
revised reporting requirements to OMB
for its review and approval. The only
entities affected by this rule would be
natural gas companies under the
Commission’s jurisdiction. The
information collection requirements in
this Final Rule are identified as follows.

82. FERC-577, “Gas Pipeline
Certificates: Environmental Impact
Statements,” identifies the
Commission’s information collections
relating to the requirements set forth in
NEPA and Parts 2, 157, 284, and 380 of
the Commission’s regulations.
Applicants have to conduct appropriate
studies which are necessary to
determine the impact of the
construction and operation of proposed
jurisdictional facilities on human and
natural resources, and the measures
which may be necessary to protect the
values of the affected area. These
information collection requirements are
mandatory.

83. Because this Final Rule adds a
landowner notification requirement for
certain activities undertaken pursuant to
sections 2.55, 157, and 380.15 of our
regulations, the overall burden on the
industry will increase. However,
because natural gas companies subject
to our jurisdiction must already notify
landowners in conjunction with NGA
sections 3 projects and 7 case-specific
applications and when conducting
activities under Part 157 of our
regulations, no new technology will be
needed and no start-up costs will be
incurred. Further, even without the new
notification requirement, it is standard
practice for some companies to inform
landowners prior to coming onto their
property, both as a courtesy and to
avoid potential conflicts in landowner
and company activities. Thus, the
notification is expected to be consistent

119 OMB’s regulations at 5 CFR 1320.3(c)(4)(i)
(2013) require that “[a]ny recordkeeping, reporting,
or disclosure requirement contained in a rule of
general applicability is deemed to involve ten or
more persons.”

1205 CFR 1320 (2013).
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with current industry practices for some
companies, and consequently to impose
little additional burden on those
companies.

84. We are making some minor
modifications to the numbers used to
derive our estimate. Because, as revised
by this Final Rule, the prior notice
requirement will only apply to those
activities that require ground
disturbance (and not to all section 2.55
and section 380.15 activities, as was
proposed in the NOPR) and will only
require notice to landowners whose
property will be crossed or used (and
not to abutting landowners and
landowners with a residence within 50
feet of the proposed work area, as the
NOPR would have required), we believe
the revised estimated burden can no
longer be characterized as
underestimated. The vast majority of
activities that commentors identified

(principally maintenance, such as
mowing, noxious weed control, and
equipment inspection and lubrication)
will not be subject to our revised
notification requirements. As a result,
we are decreasing our estimate of the
burden to notify landowners for
maintenance activities, as described
above in section 6: Burden Resulting
from Notification Requirement.121 In the
NOPR, Commission staff requested a
small representative sample of nine
regulated natural gas companies to
estimate the number of section 2.55(a)
activities conducted each year. One
company provided a response too late to
be included in the NOPR estimate.
Factoring in this company’s data results
in only a trivial change to the burden
estimate in this Final Rule.

85. We are also including the burden
associated with the change to section
157.203(d)(3) which was not included

in the NOPR estimates. As discussed
above, to ensure that the landowner
notification requirements in sections
2.55(b) and 157.203(d)(3)(i) are
equivalent, we are revising section
157.203(d)(3)(i) to require notice for
ground disturbing replacement projects
that would have qualified under section
2.55 but for the fact that replacement
facilities are not of the same capacity
and because of that fact are installed
under the blanket certificate provisions.
As a conservative estimate of the
number of such capacity altering
replacement projects, we assume that
the same number of replacements take
place under the Part 157, Subpart F,
blanket regulations as under section
2.55(b). This is reflected in the table
below. We estimate the additional
paperwork burden that this Final Rule
would impose in the table below.

Annual nfmnggfgf Number of Total

Regulation section for new landowner number of filinas per hours per annual

notification requirements respondents respor?dee\tmz filing hours

() B) (©) (A) x (B) x (C)

18 CFR 2.55(a) .. 165 46 2 15,180
18 CFR 2.55(b) ........... 165 3 2 990
18 CFR 157.203(d)(3) 165 3 2 990
18 CFR 380.15 ..o 165 92 2 30,360
Total Annual BUrden HOUIS .......cooooiiiiiiiiiiei e cceciii | eeeeiiireee e eesciineeeeeees | eeeeeeeeeiieeeeeeseesiinsenes | cvrvseeeesseesiseeeeesseanns 47,520

86. Given that some companies
currently voluntarily comply with the
new notification requirements, we
believe that the actual industry-wide
increase in burden is likely to be less
than what we have estimated here.

Information Collection Costs: The
Commission projects the average cost
for all respondents to be as follows: 123

e $2,898,720 per year for all regulated
entities;

e $17,568 per year for each regulated
entity.

Title: FERC-577.

Action: Revision.

OMB Control Nos.: 1902—0128.

Respondents: Natural gas pipeline
companies.

Frequency of Responses: On occasion.

Necessity of Information: The
requirement to notify landowners is
necessary for the Commission to carry
out its NGA responsibilities and meet
the Commission’s objectives of
addressing landowner concerns fairly.

121 Supra PP 73-79.

122 This column reflects a rounded estimate for
each jurisdictional natural gas company, averaged
over all of the existing 165 such companies.

123 The cost figures are derived by multiplying the
total hours to prepare a response by an hourly wage

The information provided to
landowners is intended to
accommodate, to the extent possible,
any concerns they may have regarding
a natural gas company’s planning,
locating, clearing, right-of-way
maintenance, and facility construction
or replacement activities on their
property.

Internal Review: The Commission has
reviewed the revisions and has
determined that they are necessary.
These requirements conform to the
Commission’s need for efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information collection requirements.

87. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426

estimate of $61 (based on average civil engineer
wages and benefit information obtained from the
Bureau of Labor Statistics’ data at http://bls.gov/
oes/current/naics4_221200.htm#17-0000 and http://
www.bls.gov/news.release/ecec.nr0.htm).

(Attention: Information Clearance
Officer, Office of the Executive
Director), by phone 202—-502-8663, or
by email to DataClearance@ferc.gov.
Comments on the requirements may
also be sent to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission]. For security reasons,
comments should be sent by email to
OMB at oira_submission@omb.eop.gov.
Please reference OMB Control No.
1902-0128, FERC-577, and Docket No.
RM12-11 in your submission.

IV. Environmental Analysis

88. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.?’?4 The Commission has
categorically excluded certain actions
from these requirements as not having a

124 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (December 17, 1987), FERC Stats. &
Regs., Regulations Preambles 1986-1990 { 30,783
(1987).


http://bls.gov/oes/current/naics4_221200.htm#17-0000
http://bls.gov/oes/current/naics4_221200.htm#17-0000
http://www.bls.gov/news.release/ecec.nr0.htm
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significant effect on the human
environment.125 Generally, the actions
proposed to be taken here fall within the
categorical exclusions in the
Commission’s regulations that are
clarifying, corrective, or procedural and
for information gathering, analysis, and
dissemination.126 Accordingly, an
environmental review is not necessary
and has not been prepared in
connection with this rulemaking .

V. Regulatory Flexibility Act

89. The Regulatory Flexibility Act of
1980 (RFA) 127 generally requires a
description and analysis of agency rules
that will have a significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The SBA Office of Size Standards
develops the numerical definition of a
small business.?28 The SBA has
established a size standard for natural
gas pipeline companies transporting
natural gas, stating that a firm is small
if its annual receipts are less than $25.5
million.129

90. Golden Triangle disagrees with
the Commission’s statement that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities. We
respond to Golden Triangle in Section
B.5 above. We modify the small
business impact below based on the
revised estimates used in the
information collection section above.

91. The new regulations impose
requirements only on natural gas
companies subject to the Commission’s
jurisdiction, the majority of which are
not small businesses. Most companies
regulated by the Commission do not fall
within the RFA’s definition of a small
entity. Approximately 165 companies—
nearly all of them large entities—would
be potential respondents subject to data
collection FERC-577 reporting
requirements. For the year 2011 (the
most recent year for which information
is available), only 15 companies not
affiliated with larger companies had
annual revenues of less than $25.5
million. Moreover, the reporting

12518 CFR 380.4 (2013).

126 18 CFR 380.4(a)(1) and (5) (2013).

1275 U.S.C. 601-612 (2012).

12813 CFR 121.101 (2013).

12913 CFR 121.201, Subsector 486 (2013); see
SBA’s Table of Small Business Size Standards,
effective March 26, 2012, available at: http://
www.sba.gov/sites/default/files/files/

Size Standards_Table.pdf.

requirements should have no
meaningful economic impact on
companies—be they large or small—
subject to the Commission’s regulatory
jurisdiction. The Commission estimates
that the revised cost per small entity is
$17,568 per year. The Commission does
not consider the estimated impact per
entity to be significant. Accordingly,
pursuant to section 605(b) of the RFA,
the Commission certifies that this Final
Rule should not have a significant
economic impact on a substantial
number of small entities.

VI. Document Availability

92. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://
www.ferc.gov) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5:00 p.m. Eastern
time) at 888 First Street NE., Room 2A,
Washington DC 20426.

93. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

94. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

95. These regulations are effective
February 3, 2014. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule is being
submitted to the Senate, House,
Government Accountability Office, and
the Small Business Administration.

List of Subjects

18 CFR Part 2

Administrative practice and
procedure, and Reporting and
recordkeeping requirements.

187 CFR Part 157

Administrative practice and
procedure, Natural gas, and Reporting
and recordkeeping requirements.

18 CFR Part 380

Environmental impact statements,
and Reporting and recordkeeping
requirements.

By the Commission.
Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends Parts 2, 157, and
380, Chapter I, Title 18, Code of Federal
Regulations, as follows:

PART 2—GENERAL POLICY AND
INTERPRETATIONS

m 1. The authority citation for Part 2
continues to read as follows:

Authority: 5 U.S.C. 601; 15 U.S.C. 717-
717z, 3301-3432; 16 U.S.C. 792-828c, 2601—
2645, 42 U.S.C. 4321-4370h, 7101-7352.

m 2. Amend § 2.55 by:
m a. Adding a sentence to the end of
paragraph (a)(1);
m b. Revising paragraph (b)(1)(ii); and
m c. Adding paragraph (c).

The revision and additions read as
follows:

§2.55 Definition of terms used in section
7(c).
* * * * *

(a) * *x %

(1) * * * The auxiliary installations
must be located within the existing or
proposed certificated permanent right-
of-way or authorized facility site and
must be constructed using the
temporary work space used to construct
the existing or proposed facility (see
Appendix A to this Part 2 for guidelines
on what is considered to be the
appropriate work area in this context).

* * * * *

(b) L

(1) * x %

(ii) The replacement facilities will
have a substantially equivalent designed
delivery capacity, will be located in the
same right-of-way or on the same site as
the facilities being replaced, and will be
constructed using the temporary work
space used to construct the existing
facility (see Appendix A to Part 2 for
guidelines on what is considered to be
the appropriate work area in this
context);

* * * * *

(c) Landowner notification. (1) No
activity described in paragraphs (a) and
(b) of this section that involves ground
disturbance is authorized unless a
company makes a good faith effort to
notify in writing each affected


http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
mailto:public.referenceroom@ferc.gov
mailto:ferconlinesupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
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landowner, as noted in the most recent
county/city tax records as receiving the
tax notice, whose property will be
crossed or used as a result of the
proposed activity, at least five days
prior to commencing any activity under
this section. For an activity required to
respond to an emergency, the five-day
prior notice period does not apply. The
notification shall include at least:

(i) A brief description of the facilities
to be constructed or replaced and the
effect the activity may have on the
landowner’s property;

(ii) The name and phone number of a
company representative who is
knowledgeable about the project; and

(iii) A description of the
Commission’s Dispute Resolution
Division Helpline, which an affected
person may contact to seek an informal
resolution of a dispute as explained in
section 1b.21(g) of the Commission’s
regulations (18 CFR 1b.21(g)) and the
Dispute Resolution Division Helpline
number.

(2) “Affected landowners” include
owners of property interests, as noted in
the most recent county/city tax records
as receiving tax notice, whose property
is directly affected (i.e. crossed or used)
by the proposed activity, including all
rights-of-way, facility sites (including
compressor stations, well sites, and all
above-ground facilities), access roads,
pipe and contractor yards, and
temporary work space.

m 3. Revise Appendix A to Part 2 to read
as follows:

Appendix A to Part 2—Guidance for
Determining the Acceptable
Construction Area for Auxiliary and
Replacement Facilities

These guidelines shall be followed to
determine what area may be used to
construct the auxiliary or replacement
facility. Specifically, they address what areas,
in addition to the permanent right-of-way,
may be used.

An auxiliary or replacement facility must
be within the existing right-of-way or facility
site as specified by § 2.55(a)(1) or (b)(1)(ii).
Construction activities for the auxiliary or
replacement facility can extend outside the
current permanent right-of-way if they are
within the temporary and permanent right-of-
way and associated work spaces used in the
original installation.

If documentation is not available on the
location and width of the temporary and
permanent rights-of-way and associated work
spaces that were used to construct the
original facility, the company may use the
following guidance for the auxiliary
installation or replacement, provided the
appropriate easements have been obtained:

a. Construction should be limited to no
more than a 75-foot-wide right-of-way
including the existing permanent right-of-
way for large diameter pipeline (pipe greater

than 12 inches in diameter) to carry out
routine construction. Pipeline 12 inches in
diameter and smaller should use no more
than a 50-foot-wide right-of-way.

b. The temporary right-of-way (working
side) should be on the same side that was
used in constructing the original pipeline.

c. A reasonable amount of additional
temporary work space on both sides of roads
and interstate highways, railroads, and
significant stream crossings and in side-slope
areas is allowed. The size should be
dependent upon site-specific conditions.
Typical work spaces are:

ltermn Typical extra area

(width/length)
Two lane road 25-50 by 100 feet.
(bored).
Four lane road 50 by 100 feet.
(bored).

Major river (wet cut) ..

Intermediate stream
(wet cut).

Single railroad track ..

100 by 200 feet.
50 by 100 feet.

25-50 by 100 feet.

d. The auxiliary or replacement facility
must be located within the permanent right-
of-way or, in the case of nonlinear facilities,
the cleared building site. In the case of
pipelines this is assumed to be 50 feet wide
and centered over the pipeline unless
otherwise legally specified.

However, use of the above guidelines for
work space size is constrained by the
physical evidence in the area. Areas
obviously not cleared during the original
construction, as evidenced by stands of
mature trees, structures, or other features that
exceed the age of the facility being replaced,
should not be used for construction of the
auxiliary or replacement facility.

If these guidelines cannot be met, the
company should consult with the
Commission’s staff to determine if the
exemption afforded by § 2.55 may be used. If
the exemption may not be used, construction
authorization must be obtained pursuant to

another regulation under the Natural Gas Act.

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PREMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

m 4. The authority citation for Part 157
continues to read as follows:

Authority: 15 U.S.C. 717-717z.

m 5. Amend § 157.202 by revising
paragraph (b)(2)(i) to read as follows:

§157.202 Definitions.

(b) EE

(2)(i) Eligible facility means, except as
provided in paragraph (b)(2)(ii) of this
section, any facility subject to the
Natural Gas Act jurisdiction of the
Commission that is necessary to provide
service within existing certificated

levels. Eligible facility also includes any
gas supply facility or any facility,
including receipt points, needed by the
certificate holder to receive gas into its
system for further transport or storage,
and interconnecting facilities between
transporters that transport natural gas
under part 284 of this chapter. Further,
eligible facility includes main line,
lateral, and compressor replacements
that do not qualify under § 2.55(b) of
this chapter because they will result in
an incidental increase in the capacity of
main line facilities, or because they will
not satisfy the location or work space
requirements of § 2.55(b). Replacements
must be done for sound engineering
purposes. Replacements for the primary
purpose of creating additional main line
capacity are not eligible facilities;
however, replacements and the
modification of facilities to rearrange
gas flows or increase compression for
the primary purpose of restoring service
in an emergency due to sudden
unforeseen damage to main line
facilities are eligible facilities. Eligible
facility also includes auxiliary
installations and observation wells
which do not qualify under § 2.55(a) of
this chapter because they will not
satisfy the location or work space
requirements of § 2.55(a).

* * * * *

m 6. Amend § 157.203 by revising
paragraph (d)(3)(i) to read as follows:

§157.203 Blanket certification.

* * * * *

(d) EE

(3) * x %

(i) No landowner notice is required
for replacements which would have
been done under § 2.55 of this chapter
but for the fact that the replacement
facilities are not of the same capacity as
long as they meet the location
requirements of § 2.55(b)(1)(ii) of this
chapter and do not cause any ground
disturbance; or any replacement done
for safety, DOT compliance,
environmental, or unplanned
maintenance reasons that are not
foreseen and that require immediate

attention by the certificate holder.
* * * * *

PART 380—REGULATIONS
IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT

m 7. The authority citation for Part 380
continues to read as follows:

Authority: 42 U.S.C. 4321-4370h, 7101-
7352; E.O. 12009, 3 CFR 1978 Comp., p. 142.

m 8.In § 380.15, redesignate paragraphs
(c), (d), (e), and (f) as paragraphs (d), (e),
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(f), and (g) and add new paragraph (c)
to read as follows:

§380.15 Siting and maintenance
requirements.
* * * * *

(c) Landowner notification. (1) No
maintenance activity that involves
ground disturbance is authorized unless
a company makes a good faith effort to
notify in writing each affected
landowner, as noted in the most recent
county/city tax records as receiving the
tax notice, whose property will be
crossed or used as a result of the
proposed activity, at least five days
prior to commencing any activity under
this section. For an activity required to
respond to an emergency, the five-day
prior notice period does not apply. The
notification shall include at least:

(i) A brief description of the activity
and the effect the activity may have on
the landowner’s property;

(ii) The name and phone number of a
company representative who is
knowledgeable about the project; and

(iii) A description of the
Commission’s Dispute Resolution
Division Helpline, which an affected
person may contact to seek an informal
resolution of a dispute as explained in
section 1b.21(g) of the Commission’s
regulations (18 CFR 1b.21(g)) and the
Dispute Resolution Division Helpline
number.

(2) “Affected landowners” include
owners of property interests, as noted in
the most recent county/city tax records
as receiving tax notice, whose property
is directly affected (i.e. crossed or used)
by the proposed activity, including all
rights-of-way, facility sites (including
compressor stations, well sites, and all
above-ground facilities), access roads,
pipe and contractor yards, and
temporary work space.

* * * * *

[FR Doc. 2013-28548 Filed 12—3-13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—AB20

Definitions of Transmittal of Funds and
Funds Transfer

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Department of the
Treasury; Board of Governors of the
Federal Reserve System (“Board”).

ACTION: Final rule.

SUMMARY: The Financial Crimes
Enforcement Network, a bureau of the
Department of the Treasury, and the
Board of Governors of the Federal
Reserve System are issuing this Final
Rule amending the regulatory
definitions of “funds transfer’” and
“transmittal of funds” under the
regulations implementing the Bank
Secrecy Act (“BSA”’). We are amending
the definitions to maintain their current
scope in light of changes to the
Electronic Fund Transfer Act, which
will avoid certain currently covered
transactions being excluded from BSA
requirements.

DATES: Effective Date: This rule is
effective January 3, 2014.
FOR FURTHER INFORMATION CONTACT:

FinCEN: The FinCEN Resource Center
at (800) 949-2732.

Board: Koko Ives, Manager, BSA/AML
Compliance Section, (202) 973-6163,
Division of Banking Supervision and
Regulation, or Clinton Chen, Attorney,
(202) 452-3952, Legal Division. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—4869.

SUPPLEMENTARY INFORMATION:

I. Statutory Provisions

The Currency and Foreign
Transactions Reporting Act of 1970, as
amended by the USA PATRIOT Act of
2001 and other legislation, which
legislative framework is commonly
referred to as the “BSA,” 1 authorizes
the Secretary of the Treasury
(“Secretary”’) to require financial
institutions to keep records and file
reports that “have a high degree of
usefulness in criminal, tax, or regulatory
proceedings, or in the conduct of
intelligence or counterintelligence
activities, including analysis, to protect
against international terrorism.” 2 The
Secretary has delegated to the Director
of FinCEN the authority to implement,
administer, and enforce compliance
with the BSA and associated
regulations.3

The BSA was amended by the
Annunzio-Wylie Anti-Money
Laundering Act of 1992 (Pub. L. 102—
550) (““Annunzio-Wylie”). Annunzio-
Wylie authorizes the Secretary and the
Board to issue joint regulations
requiring insured banks to maintain
records of domestic funds transfers.4 In

1The BSA is codified at 12 U.S.C. 1829b and
1951-1959, 18 U.S.C. 1956, 1957, and 1960, and 31
U.S.C. 5311-5314 and 5316-5332 and notes thereto,
with implementing regulations at 31 CFR Chapter
X. See 31 CFR 1010.100(e).

231 U.S.C. 5311.

3 Treasury Order 180-01 (Sept. 26, 2002).

412 U.S.C. 1829b(b)(2) (2006). Treasury has
independent authority to issue regulations requiring

addition, Annunzio-Wylie authorizes
the Secretary and the Board to issue
joint regulations requiring insured
banks and certain nonbank financial
institutions to maintain records of
international funds transfers and
transmittals of funds.> Annunzio-Wylie
requires the Secretary and the Board, in
issuing regulations for international
funds transfers and transmittals of
funds, to consider the usefulness of the
records in criminal, tax, or regulatory
investigations or proceedings, and the
effect of the regulations on the cost and
efficiency of the payments system.6

The Electronic Fund Transfer Act
(“EFTA”)7 was enacted in 1978 to
establish the rights and liabilities of
consumers as well as the
responsibilities of all participants in
electronic fund transfer activities. The
EFTA is implemented by Regulation E,
which sets up the framework that
establishes the rights, liabilities, and
responsibilities of participants in
electronic fund transfer systems.8
Section 1073 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”),? added a new
section 919 to the EFTA, creating a
comprehensive new system of consumer
protections for remittance transfers sent
by consumers in the United States to
individuals and businesses in foreign
countries. Because the new section 919
of the EFTA defines ‘“‘remittance
transfers” broadly, most electronic
transfers of funds sent by consumers in
the United States to recipients in other
countries will be subject to the new
protections.

II. Background Information

A. Current Regulations Regarding Funds
Transfers and Transmittals of Funds

On January 3, 1995, FinCEN and the
Board jointly issued a rule that requires
banks and nonbank financial
institutions to collect and retain
information on certain funds transfers
and transmittals of funds
(“recordkeeping rule”).10 At the same

nonbank financial institutions to maintain records
of domestic transmittals of funds.

512 U.S.C.1829b(b)(3) (2006).

61d. As discussed later in this Federal Register
notice, the final rule would have no effect on the
current scope of or substantive requirements in BSA
regulations and thus no effect on the cost or
efficiency of the payment systems.

715 U.S.C. 1693 et seq.

812 CFR part 1005.

9Public Law 111-203, 124 Stat. 1376, section
1073 (2010).

1031 CFR 1020.410(a) (recordkeeping
requirements for banks); 31 CFR 1010.410(e)
(recordkeeping requirements for nonbank financial
institutions). The Board revised its Regulation S (12
CFR part 219) to incorporate by reference the

Continued
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time, FinCEN issued the “travel rule,”
which requires banks and nonbank
financial institutions to include certain
information on funds transfers and
transmittals of funds sent to other banks
or nonbank financial institutions.1?

The recordkeeping and travel rules
provide uniform recordkeeping and
transmittal requirements for financial
institutions and are intended to help
law enforcement and regulatory
authorities detect, investigate, and
prosecute money laundering and other
financial crimes by preserving an
information trail about persons sending
and receiving funds through the funds
transfer system.

In general, the recordkeeping rule
requires financial institutions to retain
information on transmittals of funds of
$3,000 or more and requires banks to
retain information on funds transfers of
$3,000 or more. Under the
recordkeeping rule, a financial
institution must retain the following
information for transmittals of funds of
$3,000 or more:

o If acting as a transmittor’s financial
institution, either the original,
microfilmed, copied, or electronic
record of the following information: (a)
The name and address of the
transmittor; (b) the amount of the
transmittal order; (c) the execution date
of the transmittal order; (d) any payment
instructions received from the
transmittor with the transmittal order;
(e) the identity of the recipient’s
financial institution; (f) as many of the
following items as are received with the
transmittal order: the name and address
of the recipient, the account number of
the recipient, and any other specific
identifier of the recipient; and (g) if the
transmittor’s financial institution is a
nonbank financial institution, any form
relating to the transmittal of funds that
is completed or signed by the person
placing the transmittal order.12

e If acting as an intermediary
financial institution, or a recipient
financial institution, either the original,
microfilmed, copied, or electronic
record of the received transmittal
order.13

Banks are required to maintain
analogous information for funds
transfers of $3,000 or more, but the rule
uses different terminology to describe
the parties.* The recordkeeping rule

recordkeeping rule codified in Title 31 of the CFR,
as well as to impose a five-year record-retention
requirement with respect to the recordkeeping and
reporting requirements.

1131 CFR 1010.410(f).

1231 CFR 1010.410(e)(1)(i).

1331 CFR 1010.410(e)(1)(ii) and (iii).

1431 CFR 1020.410(a).

requires that the data be retrievable.5
Records required to be retained by the
recordkeeping rule must be made
available to Treasury or the Board upon
request.16

Under the travel rule, a financial
institution acting as the transmittor’s
financial institution must obtain and
include in the transmittal order the
following information on transmittals of
funds of $3,000 or more: (a) Name and,
if the payment is ordered from an
account, the account number of the
transmittor; (b) the address of the
transmittor; (c) the amount of the
transmittal order; (d) the execution date
of the transmittal order; (e) the identity
of the recipient’s financial institution;
(f) as many of the following items as are
received with the transmittal order: The
name and address of the recipient, the
account number of the recipient, and
any other specific identifier of the
recipient; and (g) either the name and
address or the numerical identifier of
the transmittor’s financial institution. A
financial institution acting as an
intermediary financial institution must
include in its respective transmittal
order the same data points listed above,
if received from the sender.1?

The recordkeeping rule and the travel
rule apply to transmittals of funds and
funds transfers. A “transmittal of funds”
is defined as a series of transactions
beginning with the transmittor’s
transmittal order, made for the purpose
of making payment to the recipient of
the order (31 CFR 1010.100(ddd)). The
term includes any transmittal order
issued by the transmittor’s financial
institution or an intermediary financial
institution intended to carry out the
transmittor’s transmittal order. The term
transmittal of funds includes a funds
transfer. A “funds transfer” is a series of
transactions beginning with the
originator’s payment order, made for the
purpose of making payment to the
beneficiary of the order (31 CFR
1010.100(w)). The term includes any
payment order issued by the originator’s
bank or an intermediary bank intended
to carry out the originator’s payment
order. Under the current definitions,
transmittals of funds and funds transfers
governed by the EFTA, as well as any
other funds transfers that are effected
through an automated clearinghouse, an
automated teller machine (“ATM”), or a
point-of-sale system, are excluded from
the definitions of “transmittal of funds”
and “‘funds transfer” under the BSA.

When the recordkeeping and travel
rules were adopted, the EFTA governed

1531 CFR 1010.410(e)(4)
1612 U.S.C. 1829b(b)(3)(C); 12 CFR 219.24.
1731 CFR 1010.410(f)(1)—(2).

only electronic funds transfers as
defined in section 903(a)(7) of that Act.
The term ““electronic fund transfer”
includes any transfer of funds that is
initiated through an electronic terminal,
telephone, computer, or magnetic tape,
for the purpose of ordering, instructing,
or authorizing a financial institution to
debit or credit a consumer’s account
(including a payroll card account). The
term includes, but is not limited to, (a)
point-of-sale transfers; (b) ATM
transactions; (c) direct deposits or
withdrawals of funds; (d) transfers
initiated by phone as part of a bill-
payment plan; and (e) transfers resulting
from debit card transactions, whether or
not initiated through an electronic
terminal. The term does not include
certain transfers of funds, such as those
originated by check, draft, or similar
paper instrument; those issued as a
means of guaranteeing the payment or
authorizing the acceptance of a check,
draft, or similar paper instrument; or
those made in the context of a purchase
or sale of certain securities or
commodities.?® Wire or other similar
transfers conducted through Fedwire®
or similar wire transfer systems
primarily used for transfers between
financial institutions or between
businesses are also specifically
excluded from the definition of
“electronic fund transfer.”

B. Section 1073 of the Dodd-Frank Act
and the EFTA

Section 1073 of the Dodd-Frank Act,
signed into law on July 21, 2010, added
anew Section 919 to the EFTA, creating
new protections for consumers who
send remittance transfers. Authority to
implement the EFTA (except for the
interchange fee provisions in EFTA
section 920) transferred from the Board
to the Consumer Financial Protection
Bureau (“CFPB”) effective July 21, 2011.
On February 7, 2012, CFPB adopted a
final rule to implement Section 919,
with an original effective date of
February 7, 2013, which was later
postponed to October 28, 2013.19 The
provisions of the final rule will apply to
any ‘‘remittance transfer,” which is
defined as the electronic transfer of
funds requested by a sender to a
designated recipient that is sent by a
remittance transfer provider. The term

1815 U.S.C. 1693a(7); 12 CFR 1005.3(b).

1977 FR 6193 (Feb. 7, 2012). On December 31,
2012, the CFPB requested comment on proposed
revisions to its remittance amendments to
Regulation E. 77 FR 77188 (Dec. 31, 2012). On
January 22, 2013, the CFPB issued a final rule that
temporarily delays the effective date of their
revisions to Regulation E, 78 FR 6025 (Jan. 29,
2013). The CFPB finalized its December 31, 2012
proposal on April 30, 2013, with an effective date
of October 28, 2013 (78 FR 30662, May 22, 2013).
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applies regardless of whether the sender
holds an account with the remittance
transfer provider, and regardless of
whether the transaction is also an
electronic fund transfer. However,
certain small dollar and securities- or
commodities-related transfers are
excluded from the definition of
remittance transfer.20 A “sender” is a
consumer in a State who, primarily for
personal, family, or household
purposes, requests a remittance transfer
provider to send a remittance transfer to
a designated recipient.2® A “designated
recipient” is any person specified by the
sender as the authorized recipient of a
remittance transfer to be received at a
location in a foreign country.22 A
“remittance transfer provider” or
“provider” is any person that provides
remittance transfers for a consumer in
the normal course of its business,
regardless of whether the consumer
holds an account with such person.23
Once effective, the provisions will
extend the coverage of section 919 of the
EFTA, as implemented by Regulation E,
to transactions that were excluded from
other portions of the EFTA and
Regulation E, such as international wire
transfers sent by consumers through
banks, and cash-based transmittals of
funds sent by a consumer through
money transmitters.

C. Effect of Changes to the EFTA and
Regulation E on the Scope of the
Definitions of “Transmittal of Funds”
and “Funds Transfer” Under the
Regulations Implementing the BSA

Existing BSA regulations exclude
certain types of transactions and
payment systems that are used mostly
for domestic retail transactions and
payments from the definitions of funds
transfer and transmittal of funds. This
exclusion was implemented, not by
listing the individual transaction types,
but by referencing the law that protected
the consumers engaged in such
transactions, namely the EFTA, and the
specific payment systems through
which such transactions are conducted,
namely ATM, point-of-sale, and
automated clearinghouse transactions.
This method of identifying excluded
transactions created a link between the
two statutes (and their implementing
regulations) with very different goals.
The BSA requires financial institutions
to keep records and file reports on
transmittals of funds and funds transfers
(which could be either domestic or
international, consumer- or business-

2012 CFR 1005.30(e).
2112 CFR 1005.30(g).
2212 CFR 1005.30(c).
2312 CFR 1005.30(f).

related, retail or wholesale, cash-based
or account-based) that the Secretary and
the Board determine have a high degree
of usefulness in criminal, tax, or
regulatory investigations or proceedings,
or in intelligence or counterintelligence
matters to protect against domestic and
international terrorism.24 The EFTA, as
originally adopted, protects individual
consumers engaging in certain
movements of funds initiated through
electronic means (e.g., electronic
terminal, telephone, computer, online
banking, magnetic tape, etc.) for the
purpose of ordering, instructing, or
authorizing a financial institution to
debit or credit a consumer’s account. In
spite of the different statutory purposes,
for many years this approach to
identifying excluded transactions was
satisfactory, as the types of transactions
covered by the EFTA conformed to the
profile of the types of transactions that
were appropriate to exclude from the
recordkeeping and travel requirements
under the BSA.

However, the recent amendments to
the EFTA and the recently finalized
revisions to Regulation E, which will
become effective October 28, 2013,
would result in an expanded scope of
the transactions subject to the EFTA’s
remittance provisions. Some of these
transactions have, to date, been covered
by the regulations implementing the
BSA. When the changes to Regulation E
become effective, these transactions,
which include international funds
transfers sent by consumers through
banks and cash- or account-based
transmittals of funds sent by consumers
through money transmitters, would fall
outside the BSA rules’ definitions of
“funds transfer”” and “transmittal of
funds” (31 CFR 1010.100(w) and
1010.100(ddd)).

III. Notice of Proposed Rulemaking,
Analysis of Comments, and Final Rule

To avoid the aforementioned
reduction in the scope of transactions
subject to the BSA, on December 6,
2012, the Board and FinCEN issued a
Notice of Proposed Rulemaking
(“NPRM”) to solicit comments on
revising the regulations implementing
the BSA by narrowing the exclusion
from the definitions of “funds transfer”
and “‘transmittal of funds.” 25 The
proposed revision would replace the
general reference to the EFTA contained
in the exception to the definitions of
“transmittal of funds” and “funds
transfer,” by a more specific reference to
section 903(7) of the EFTA, the section
of the EFTA containing the definition of

2431 U.S.C. 5311; 12 U.S.C. 1829b and 1953(a).
2577 FR 72783 (Dec. 6, 2012).

“electronic fund transfers,” which are
the transactions that are currently
excluded from the recordkeeping and
travel rules. Any remittance transfers
that are covered by section 919 of the
EFTA, but do not meet the definition of
electronic fund transfer under section
903(7) of that statute, would continue to
be covered by the travel and
recordkeeping rules.

The comment period ended on
January 25, 2013. The Board and
FinCEN received eight comment letters
from individuals and representatives of
various groups whose members had an
interest in the amendment to the
definitions. One letter contained
observations regarding the
implementation of CFPB’s remittance
transfer rule and was therefore out of
the scope of the comments requested by
the NPRM. The remaining comments
were uniformly supportive of the
purpose of the amendment and
generally supportive of the proposed
approach to implementing it.

Five commenters requested that the
Board and FinCEN clearly state in the
Final Rule that the proposed
amendment does not change the current
scope of the obligations of financial
institutions under the recordkeeping
and travel rules. As noted in the
preamble to the proposal, the purpose of
the Final Rule is to maintain the
recordkeeping and reporting status quo
existing before the EFTA amendments.
Nothing in this Final Rule modifies the
current scope of the obligation of any
financial institution under the
recordkeeping and travel rules.

One commenter encouraged the Board
and FinCEN to delay finalizing the
proposed amendment until CFPB’s
remittance transfer rule itself is
finalized and effective, to ensure any
further change to its provisions does not
inadvertently cause additional changes
to the current scope of transactions
subject to the BSA. On April 30, 2013,
CFPB finalized its remittance transfer
rule with an effective date of October
28, 2013. The Board and FinCEN have
concluded that the changes to the
remittance transfer provisions in
Regulation E under the CFPB’s final
remittance rule will not have any
impact on section 903(7) of the EFTA,
and therefore there is no need to revise
the proposed amendments to the
recordkeeping and travel rule.

Finally, another commenter suggested
that the Board and FinCEN consider
incorporating the statutory language of
section 903(7) of the EFTA into the
regulatory definitions, without cross-
referencing the EFTA statute, to prevent
the need for further amendments should
Congress make changes to the EFTA
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statute in the future. The statutory
definition of “electronic fund transfer”
includes terms that are defined
elsewhere in the EFTA, which also
would have to be incorporated into the
recordkeeping and travel rules.
Moreover, future changes to the
statutory definition of “electronic fund
transfer”” could be changes the Board
and FinCEN would want to incorporate
into the recordkeeping and travel rules.
Accordingly, the Board and FinCEN are
adopting the amendments to the
definitions of “funds transfer”” and
“transmittal of funds” as proposed.

IV. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. It has been
determined that this final rule is neither
an economically significant regulatory
action nor a significant regulatory action
for purposes of Executive Orders 12866
and13563.

V. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), Public
Law 104—4 (March 22, 1995), requires
that an agency prepare a budgetary
impact statement before promulgating a
rule that may result in expenditure by
the State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million or more in any one year.
If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. Since there is no
change to the requirements imposed
under existing regulations, FinCEN has
determined that it is not required to
prepare a written statement under
section 202.

VI. Regulatory Flexibility Act
FinCEN

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small

businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities (5 U.S.C. 605(b)). These changes
are not intended to alter any
institution’s existing obligations. The
sole purpose of these amendments is to
maintain the current scope of
transactions subject to the BSA funds
transfer recordkeeping and travel rules,
in light of changes to the EFTA.
Accordingly, FinCEN hereby certifies
that the amended regulation is not likely
to have a significant economic impact
on a substantial number of small
business entities for purposes of the
Regulatory Flexibility Act.

Board

An initial regulatory flexibility
analysis (“IRFA”) was included in the
proposal in accordance with Section
3(a) of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (“RFA”). In the IRFA,
the Board requested comment on all
aspects of the IRFA, and, in particular,
whether any alternative approaches
would reduce the burden on all entities,
including small entities.

The RFA requires an agency either to
provide a final regulatory flexibility
analysis or certify that the final rule will
not have a significant impact on a
substantial number of small entities.
The final rule covers insured banks and
certain nonbank financial institutions
that are engaged in funds transfers and
transmittals of funds. The Board
believes it is unlikely that the final rule
will have a significant economic impact
on a substantial number of small
entities. Nonetheless, the Board has
prepared a final regulatory flexibility
analysis pursuant to the RFA.

1. Statement of the need for and
objectives of the final rule. The Dodd-
Frank Act’s amendments to the EFTA
expanded the types of transactions that
are covered by the EFTA, thereby
excluding them from the definition of
funds transfer and transmittal of funds
in 31 CFR 1010.100(w) and 31 CFR
1010.100(ddd), respectively. This final
rule is necessary to retain the current
scope of transactions subject to the
recordkeeping rule.

2. Summary of significant issues
raised by public comment on the
Board'’s initial analysis of issues, and a
statement of any changes made as a
result. The Board did not receive any
comments on the proposed rule
addressing matters relating to the

Board’s initial regulatory flexibility
analysis.

3. Small entities affected by the final
rule. The requirements of this final rule,
like the existing requirements, apply to
all financial institutions subject to the
Bank Secrecy Act, regardless of size.
Based on Call Report data as of
December 31, 2012, approximately
3,660 insured depository institutions
had total domestic assets of $175
million or less.26” In addition, the
requirements of this final rule will affect
financial institutions that are not
“insured depository institutions” under
the Federal Depository Insurance Act.
For example, as of December 31, 2012,
approximately 5,970 credit unions had
total domestic assets of $175 million or
less.

4. Compliance requirements. The final
rule, like the current regulation, requires
insured depository institutions and
nonbank financial institutions to collect
and retain information on funds
transfers and transmittals of funds. The
final rule does not change the scope of
the information currently required to be
collected or retained and does not
change the funds transfers and
transmittals of funds for which the
information currently must be collected
and maintained.

5. Other Federal rules. The Board has
not identified any Federal rules that
duplicate, overlap, or conflict with the
final rule.

6. Significant alternatives to the
proposed regulation. The Board did not
receive any comments on any
significant alternatives that would
minimize the impact of the proposal on
small entities.

VII. Paperwork Reduction Act

The collection of information
requirements have been reviewed and
approved by the Office of Management
and Budget (“OMB”) under section
3507 of the Paperwork Reduction Act of
1995 (“PRA”) (44 U.S.C. 3507(d). (OMB
Control No. 1506—0058 (recordkeeping
requirements for financial institutions
under §1010.410(e) and (f)) and 1506—
0059 (recordkeeping requirements for
banks under §1020.410(a)). Under the
PRA, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. These amendments
maintain the same scope of transactions
subject to the requirements of the
recordkeeping and travel rules as

261J.S. Small Business Administration. Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.
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existed prior to this rulemaking. With
no change to the types or scope of
transactions covered under the
regulations, there is no impact on the
burden estimates already approved
under the requirements of the PRA.

List of Subjects in 31 CFR Part 1010

Authority delegations (Government
agencies), Banks and banking, Currency,
Investigations, Law enforcement,
Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, 31 CFR part 1010 is amended
as follows:

PART 1010—GENERAL PROVISIONS

m 1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951—
1959; 31 U.S.C. 5311-5314, 5316-5332; title
III, secs. 311, 312, 313, 314, 319, 326, 352,
Pub. L. 107-56, 115 Stat. 307.

m 2. Section 1010.100 is amended by:
m a. Revising the last sentence of
paragraph (w), and

m b. Revising the last sentence of
paragraph (ddd) to read as follows:

§1010.100 General definitions.

* * * * *

(w) Funds transfer. * * * Electronic
fund transfers as defined in section
903(7) of the Electronic Fund Transfer
Act (15 U.S.C. 1693a(7)), as well as any
other funds transfers that are made
through an automated clearinghouse, an
automated teller machine, or a point-of-
sale system, are excluded from this

definition.
* * * * *

(ddd) Transmittal of funds. * * *
Electronic fund transfers as defined in
section 903(7) of the Electronic Fund
Transfer Act (15 U.S.C. 1693a(7)), as
well as any other funds transfers that are
made through an automated
clearinghouse, an automated teller
machine, or a point-of-sale system, are
excluded from this definition.

* * * * *

In concurrence:

By order of the Board of Governors of the
Federal Reserve System, November 13, 2013.

Margaret McCloskey Shanks,

Deputy Secretary of the Board.
Dated: November 14, 2013.

Jennifer Shasky Calvery,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2013-28951 Filed 12—3-13; 8:45 am]
BILLING CODE 4810-2P-P; 6210-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2013-0922]

Drawbridge Operation Regulation; Gulf
Intracoastal Waterway, Near Moss
Lake, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Black Bayou
pontoon bridge across the Gulf
Intracoastal Waterway, mile 237.5, near
Moss Lake, Louisiana. The deviation is
necessary in order to drive piles for 2
sheave platforms, 2 winch platforms, a
walkway, and a hydraulic unit housing
platform. These repairs are essential for
the continued safe operation of the
bridge. This deviation allows the bridge
to remain temporarily closed to
navigation during daylight for ten
consecutive hours, Monday through
Thursday for three weeks.

DATES: This deviation is effective
without actual notice from December 4,
2013 until December 19, 2013. For the
purposes of enforcement, actual notice
will be used from the date the deviation
was signed, November 14, 2013, until
December 19, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013—-0922] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Donna Gagliano,
Bridge Administration Branch, Coast
Guard; telephone 504-671-2128, email
Donna.Gagliano@uscg.mil. If you have
questions on viewing the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Louisiana Department of Transportation
and Development has requested a
temporary deviation from the operating

schedule on the pontoon bridge across
the Gulf Intracoastal Waterway at mile
237.5 near Moss Lake, Louisiana.

In accordance with 33 CFR 117.5,
except as otherwise authorized or
required by this part, drawbridges must
open promptly and fully for the passage
of vessels when a request or signal to
open is given in accordance with this
subpart. The draw bridge must return to
operation when the work has stopped
for any reason. This temporary
deviation allows the pontoon bridge to
remain closed to navigation from 7 a.m.
to 5 p.m., Monday through Thursday,
during 3 weeks beginning December 2,
2013 through Thursday, December 19,
2013, for a total of 12 days. During this
time, repairs will be performed,
including driving piles for 2 sheave
platforms, 2 winch platforms, a
walkway and a hydraulic unit housing
platform. The repairs are necessary to
ensure the safety of the bridge. Notices
will be published in the Eighth Coast
Guard District Local Notice to Mariners
and will be broadcast via the Coast
Guard Broadcast Notice to Mariners
System.

Navigation on the waterway consists
of commercial and recreational fishing
vessels, small to medium crew boats,
and small tugs with and without tows.
No alternate routes are available for the
passage of vessels; however, the closure
was coordinated with waterway
interests who have indicated that they
will be able to adjust their operations
around the proposed work schedule.
The bridge will be able to open
manually in the event of an emergency,
but it will take about one hour to do so.

In accordance with 33 CFR 117.5, the
draw bridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.5

Dated: November 14, 2013.
David M. Frank,
Bridge Administrator.
[FR Doc. 2013—-29012 Filed 12—3—-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[Docket No. USCG—-2013-0968]

Drawbridge Operation Regulation;
Chef Menteur Pass, New Orleans, LA

AGENCY: Coast Guard, DHS.
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ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the regulation
that governs the U.S. Highway 90 bridge
across Chef Menteur Pass, mile 2.8, at
New Orleans, Orleans Parish, Louisiana.
The deviation is necessary to affect
repairs and maintenance that is required
for safe operation of the bridge. This
deviation allows the bridge to remain
closed to navigation for 18 consecutive
days, except that the bridge will open
twice daily during the middle 14 days
of the repair period.

DATES: This deviation is effective
without actual notice from December 4,
2013 until December 21, 2013. For the
purposes of enforcement, actual notice
will be used from the date the deviation
was signed, November 18, 2013, until
December 21, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0968] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email James
Wetherington, Bridge Administration
Branch, Coast Guard, telephone 504—
671-2128, email
james.r.wetherington@uscg.mil. If you
have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
Louisiana Department of Transportation
and Development requested a temporary
deviation from the normal operation of
the U.S. Highway 90 drawbridge in
order to remove, repair, and replace
machinery required to operate the
drawbridge. This maintenance is
essential for the continued safe
operation of the drawbridge. This
temporary deviation allows the
drawbridge to remain closed from 7 a.m.
on Tuesday, December 3, 2013 through
7 a.m. on Saturday, December 21, 2013.
During the repair period, the bridge will
be able to open for the passage of vessels
twice daily, at 8 a.m. and 4 p.m.,
beginning on Thursday, December 5,

2013 through Wednesday, December 18,
2013.

The bridge has a vertical clearance of
10 feet above mean high water,
elevation 3 feet (NGVD 29) in the
closed-to-navigation position and
unlimited in the open-to-navigation
position.

In accordance with to 33 CFR
117.436, the draw of the U.S. Highway
90 Bridge, mile 2.8, shall open on
signal; except that, from 5:30 a.m. to
7:30 a.m. Monday through Friday,
except Federal holidays, the draw need
open only for the passage of vessels. The
draw shall open at any time for a vessel
in distress.

This deviation is effective from 7 a.m.
on Tuesday, December 3, 2013 through
7 a.m. on Saturday December 21, 2013.
This closure allows for the maintenance
and repairs to be done safely and
efficiently. Navigation on the waterway
consists mainly of commercial
fishermen and sportsman fishermen. As
a result of coordination between the
Coast Guard and the waterway users, it
has been determined that this closure
will not have a significant effect on
these vessels.

Vessels able to pass through the
bridge in the closed positions may do so
at anytime. The bridge will not be able
to open for emergencies. Rigolets Pass
can be used as an alternate route for
vessels unable to pass through the
bridge in closed positions. The Coast
Guard will also inform the users of the
waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessels can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 18, 2013.
David M. Frank,
Bridge Administrator.
[FR Doc. 2013—-29011 Filed 12—3-13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 712, 716, 720, 721, 723,
725, 766, 790, and 799

[EPA-HQ-OPPT-2011-0519; FRL-9394-6]
RIN 2070-AJ75

Electronic Reporting Under the Toxic
Substances Control Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending certain
reporting requirements that were
promulgated under the Toxic
Substances Control Act (TSCA) to
require the use electronic reporting.
EPA is requiring the use of electronic
reporting in order to minimize the
paperwork burden associated with the
underlying regulatory requirements and
to minimize the cost to the Federal
Government of the creation, collection,
maintenance, use, dissemination, and
disposition of information. This action
will also improve the quality and use of
information to strengthen
decisionmaking, accountability, and
openness in government and society, as
well as provide for the timely
dissemination of public information and
in a manner that promotes the utility of
the information to the public and makes
effective use of information technology.

DATES: This final rule is effective March
4,2014.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPPT-2011-0519 is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics (OPPT) Docket,
Environmental Protection Agency (EPA)
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number of the Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Please review the visitor
instructions and additional information
about the docket available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact:
Katherine Sleasman, Chemical Control
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (202) 564-7716;
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email address: sleasman.katherine@
epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

You may be potentially affected by
this action if you manufacture
(including import), process, or
distribute in commerce chemical
substances and mixtures. Potentially
affected entities may include, but are
not limited to:

e Chemicals and Allied Products
Manufacturers (NAICS code 32411).

e Petroleum Refining (NAICS codes
325 and 32411).

If you have any questions regarding
the applicability of this action to a
particular entity, consult the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

II. Background

A. What action is the agency taking?

EPA is promulgating amendments to
reporting requirements under TSCA
section 4 (including test rules and
Enforceable Consent Agreements
(ECAS)), TSCA section 5, TSCA section
8(a) Preliminary Analysis Information
Rule (PAIR) at 40 CFR part 712, and
TSCA section 8(d) Health and Safety
Data Reporting Rules at 40 CFR part
716. EPA developed this action in
accordance with its final plan for
periodic retrospective reviews of
existing regulations under Executive
Order 13563, entitled “Improving
Regulation and Regulatory Review.”
This final rule was proposed in the
Federal Register issue of April 17, 2012
(Ref. 1). The purpose of the amendments
is to manage and leverage EPA’s
information resources to reduce
information collection burdens on the
public; increase EPA program efficiency
and effectiveness; and improve the
integrity, quality, and utility of
information to all users within and
outside the Agency, including
capabilities for ensuring dissemination
of public information, public access to
Federal Government information, and
protections for privacy and security.

This final rule is part of broader
government efforts to move to modern,
electronic methods of information
gathering. EPA’s Chemical Information
Submission System (CISS) Web-based
reporting tool and e-PMN software
enable more efficient data transmittal
via the Central Data Exchange (CDX)

and reduces errors with the built-in
validation procedures. EPA believes the
adoption of electronic reporting reduces
the reporting burden for submitters by
reducing the cost and time required to
review, edit, and transmit data to the
Agency. The resource and time
requirements to review and process data
by the Agency will also be reduced and
document storage and retrieval will
require fewer resources. In addition, the
final rule ensures the legal
dependability of electronically
submitted documents so that they meet
the needs of the compliance and
enforcement programs. The legal
dependability of electronically
submitted documents is ensured by
valid electronic signatures that can be
submitted into evidence, assurance that
electronic documents can be
authenticated to provide evidence of
what an individual submitted and/or
attested to, and assurance that electronic
signatures resist repudiation by the
signatory.

The Agency is extending the TSCA
section 5 electronic reporting
requirements to Notice of
Commencements (NOCs) and support
documents (e.g., correspondence,
amendments, and test data) relating to
TSCA section 5 notices submitted to
EPA prior to April 6, 2010, the effective
date of the TSCA Section 5
Premanufacture and Significant New
Use Notification Electronic Reporting;
Revisions to Notification Regulations
(Ref. 2). Previously, follow-up
submissions for TSCA section 5 notices
submitted before this date were not
subject to electronic reporting
requirements.

Effective March 4, 2014, EPA will
only accept data, reports, and other
information subject to these rules when
submitted through CDX and the CISS
tool for the submission of forms, reports,
and other documents. TSCA section 5
submissions, however, must be
submitted through CDX using e-PMN
software downloaded from EPA’s CDX
Web site. Data, reports, and other
information not submitted in the
manner required will not be considered
by EPA to have met the filing
requirements of those rules. The CISS
tool is also available for use in making
voluntary submissions, such as those
under Memoranda of Understanding
(MQUs), electronically, following the
same procedures described in this final
rule. Submitters should register through
CDX and submit data, reports, and other
documents through the CISS tool. The
final rule amends the following
regulations:

1. TSCA section 4 test rules and ECAs.
Documents required under TSCA

section 4 include letters of intent to
conduct testing (40 CFR 790.45),
extension requests (40 CFR 790.50),
modification requests (40 CFR 790.55),
exemption requests (40 CFR 790.80 and
40 CFR 790.82), hearing requests (40
CFR 790.90), data required to be
developed under rules at 40 CFR part
799, and documents and
correspondence related to ECAs
negotiated pursuant to 40 CFR part 790.
Affected sections include those relating
to submission or modification of a study
plan (40 CFR 790.62), and requests to
modify the test schedule for any test
required under an ECA (40 CFR 790.68).
Electronic reporting requirements for
TSCA section 4 rules and ECAs are
added to 40 CFR 790.5 and 799.50. In
addition, anyone who manufactures,
imports, or processes a chemical
substance under 40 CFR part 766, must
test that chemical substance
immediately upon manufacture, import,
or processing for the presence of
halogenated dibenzodioxins/
halogenated dibenzofurans (HDDs/
HDFs), and submit all test data to EPA.
A requirement for electronic reporting is
added to 40 CFR 766.35.

2. TSCA section 5. EPA is amending
certain TSCA section 5 reporting
requirements that extend electronic
reporting requirements to NOCs and
support documents (e.g.,
correspondence, amendments, and test
data) relating to TSCA section 5 notices
submitted to EPA before April 6, 2010.
The e-PMN final rule (Ref. 2) required
submitters of NOCs and support
documents whose original notices were
submitted to EPA prior to April 6, 2010
(legacy notices) to submit those NOCs
and support documents to EPA in hard
copy. At the time the final e-PMN rule
was published, EPA believed the hard
copy submission of these documents
was necessary because the Agency
intended to operate two different
databases; one for storing electronic
TSCA section 5 notices submitted to
EPA after April 6, 2010, and another for
storing legacy notices. EPA originally
intended to enter legacy notices only
into EPA’s “legacy database,” i.e., the
database used prior to April 6, 2010,
and so would not have been able to link
up a subsequent NOC or support
document with its original or “parent”
legacy notice if the subsequent
document was entered into EPA’s new
database.

However, since publication of the e-
PMN final rule, EPA’s electronic
reporting program has evolved and EPA
now has the ability to house both legacy
notices and notices submitted after
April 6, 2010, in the same database. EPA
is therefore amending 40 CFR parts 720,
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721, 723, and 725 to require NOCs and
support documents submitted after
March 4, 2014 for TSCA section 5
notices originally submitted prior to
April 6, 2010, to be submitted
electronically allowing them to be
stored with their legacy TSCA section 5
notices in the new database.

In the e-PMN final rule, EPA phased-
in electronic reporting of TSCA section
5 notices and their related NOCs and
support documents over a 2-year period
that ended April 6, 2012. In this final
rule, EPA is removing the phase-in
because the phase-in period is over and
all TSCA section 5 notices, NOCs, and
support documents are required to be
submitted to EPA via CDX.

3. TSCA section 8(a). Electronic
reporting requirements for Form 7710—
35, Manufacturer’s Report—Preliminary
Assessment Information (Manufacturer’s
Report), are added to 40 CFR 712.28 and
712.30. In addition, electronic reporting
requirements for Form 7710-51,
Dioxins/Furans Report Form, are added
to 40 CFR 766.35.

4. TSCA section 8(d). Electronic
submission of data, reports, and other
documents are now required under the
TSCA section 8(d) Health and Safety
Data Reporting Rule at 40 CFR part 716
and the Dibenzo-Para-Dioxins/
Dibenzofurans Rule at 40 CFR part 766
(specifically 40 CFR 716.30, 716.35,
716.60, and 766.35). Additional affected
sections of 40 CFR part 716 include the
submission of underlying data,
preliminary reports of ongoing studies,
additional copies of studies (40 CFR
716.40), requests for extension of time
(40 CFR 716.60), and requests for
withdrawal of a chemical substance
from a rule (40 CFR 716.105).

EPA also requires submission of
allegations of significant adverse
reactions to dibenzo-para-dioxins/
dibenzofurans, pursuant to 40 CFR part
717. EPA has not received a large
number of allegations of significant
adverse reactions, and therefore is not
implementing a mechanism for the
electronic submission of these
allegations of significant adverse
reactions using the CISS tool at this
time. Anyone subject to the applicable
requirements of 40 CFR part 766 must
continue to submit to EPA paper copies
of allegations of significant adverse
reactions.

B. What is the agency’s authority for
taking this action?

TSCA gives EPA broad authority to
regulate the manufacture (including
import) and processing of chemical
substances. The underlying
requirements promulgated under this
broad authority and amended by this

final rule require manufacturers
(including importers) and processors of
chemical substances and mixtures to:

o Perform testing to generate data
relevant to a determination whether the
manufacture, distribution in commerce,
processing, use, or disposal of such
chemicals or mixtures presents an
unreasonable risk of injury to health or
the environment (TSCA section 4).

e Report such data as EPA may
reasonably require, including
information that is necessary to
facilitate the evaluation of the potential
adverse human health and
environmental effects from exposure to
identified chemical substances,
mixtures, or categories (TSCA section
8(a)).

e Submit lists and/or copies of
ongoing and completed unpublished
health and safety studies concerning
identified chemical substances,
mixtures, or categories (TSCA section
8(d)).

e Notify EPA at least 90 days before
commencing the manufacture of a new
chemical substance for commercial
purposes (TSCA section 5(a)(1)(A)).

o Notify EPA at least 90 days before
manufacturing or processing the
chemical substance for any use of a
chemical substance that EPA has
determined, by rule, to be a “significant
new use” (TSCA section 5(a)(2)).

In addition, the Paperwork Reduction
Act (PRA) requires Federal agencies to
manage information resources to reduce
information collection burdens on the
public; increase program efficiency and
effectiveness; and improve the integrity,
quality, and utility of information to all
users within and outside an agency,
including capabilities for ensuring
dissemination of public information,
public access to Federal Government
information, and protections for privacy
and security (44 U.S.C. 3506). Section 2
of TSCA expresses the intent of
Congress that EPA carry out TSCA in a
reasonable and prudent manner, and in
consideration of the impacts that any
action taken under TSCA may have on
the environment, the economy, and
society (15 U.S.C. 2601). Electronic
reporting was not available when TSCA
was enacted nor when several
underlying reporting requirements were
subsequently promulgated by EPA. EPA
believes that it is now reasonable and
prudent to manage and leverage its
information resources, including
information technology (IT), to require
the use of electronic reporting in the
implementation of certain TSCA
provisions. Electronic reporting can
reduce burden and costs for the
regulated entities by eliminating the
costs associated with printing and

mailing this information to EPA, while
at the same time improving EPA’s
efficiency in reviewing submitted
information, making decisions and
disseminating information to the public.

III. Description of Changes to Reporting
Procedures

This unit provides an overview of
EPA’s CDX, the Chemical Safety and
Pesticide Program (CSPP), the CISS tool,
and the e-PMN software for NOCs and
support documents associated with
legacy TSCA section 5 notices.

A. What is CDX?

CDX is EPA’s centralized electronic
submission receiving system. CDX also
provides the capability for submitters to
access their data through the use of web
services. CDX enables EPA to work with
stakeholders, including governments,
regulated industries, and the public, to
enable streamlined, electronic
submission of data via the Internet. For
more information about CDX, go to
http://epa.gov/cdx.

B. What is CISS?

EPA developed the CISS tool for use
in submitting data, reports, and other
information under TSCA electronically
to the Agency. In the proposed rule
CISS was referred to as e-TSCAweb. In
this document only the term CISS is
used. The CISS tool is available for use
with Windows, Macs, Linux, and UNIX
based computers, using “Extensible
Markup Language” (XML) specifications
for efficient data transmission across the
Internet. The CISS tool provides user-
friendly navigation, works with CDX to
secure online communication, creates a
completed Portable Document Format
(PDF) for review prior to submission,
and enables data, reports, and other
information to be submitted easily as
PDF attachments, or by other electronic
standards, such as XML, and protects
Confidential Business Information (CBI)
as appropriate. Over time, there will be
updates to CISS tool. The most recent
version of CISS is available online at
http://epa.gov/cdx.

C. What is the e-PMN software for TSCA
section 57

EPA has developed e-PMN software
for use in preparing and submitting
Premanufacture Notices (PMNs) and
other TSCA section 5 notices and
support documents electronically to the
Agency. For further information on the
software capabilities, visit the TSCA
New Chemicals Program Web site
available online at http://www.epa.gov/
oppt/newchems. Also, see the e-PMN
final rule (Ref. 2) for further guidance.
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D. What are the benefits of CDX
reporting and use of the CISS tool and
the e-PMN software?

The effort to eliminate paper-based
submissions in favor of CDX reporting,
including use of the CISS tool, is part of
broader Federal Government efforts to
move to modern, electronic methods of
information gathering. The CISS tool
and e-PMN software enable more
efficient data transmittal and reduces
errors with the built-in validation
procedures. EPA believes the adoption
of electronic reporting reduces the
reporting burden for submitters by
reducing the cost and time required to
review, edit, and transmit data to the
Agency. It also allows submitters to
share a draft submission within their
organization, and more easily save a
copy for their records or future use. The
resource and time requirements to
review and process data by the Agency
will also be reduced and document
storage and retrieval will require fewer
resources. EPA expects to benefit from
receiving electronic submissions and
communicating back electronically with
submitters. In addition, the use of CDX
and the CISS tool ensures the legal
dependability of electronic reports so
that they meet the needs of the
compliance and enforcement programs.
The legal dependability of electronically
submitted documents is ensured by
valid electronic signatures that can be
submitted into evidence, assurance that
electronic documents can be
authenticated to provide evidence of
what an individual submitted and/or
attested to, and assurance that electronic
signatures resist repudiation by the
signatory (Ref. 3).

E. How do I submit data, reports, and
other documents required under TSCA
sections 4, 8(a), and 8(d) using CDX?

This final rule requires submitters to
register with EPA’s CDX, request access
to CSPP, and use the CISS tool to
prepare a file for submission.

1. Registering with CDX. Registration
enables CDX to authenticate each user’s
identity, and to verify each user’s
authorization to file official submissions
to EPA on behalf of a company.

To submit electronically to EPA via
CDX, individuals must first register in
CDX through EPA’s Web page at http://
cdx.epa.gov/epa_home.asp.

To register in CDX, the CDX registrant
(also referred to as “Electronic Signature
Holder” or ““Public/Private Key
Holder”) agrees to the terms and
conditions, provides information about
the submitter and organization, selects a
user name and password, selects a
program and role, and follows the

procedures outlined in the CDX user
guide available on EPA’s Web page at
http://www.epa.gov/cdr/tools/CDX _
Registration_Guide v0 _02.pdf.

Users, who have previously registered
with CDX for TSCA section 5
submissions, or the Toxics Release
Inventory TRI-ME web reporting, are
able to add CSPP to their current
registration, and use the CISS tool.

2. Communication through CDX.
Currently communication through CDX
between the submitter and EPA is
focused on transactional activities,
meaning the submission of information
to EPA and notification from EPA that
the submission was received. EPA is
mandating that all submissions of
required materials be done through CDX
but acknowledges that use of certified
mail and email for correspondence
related to the submissions is still
necessary since the ability to do so
within CDX is not yet available. EPA is
in the process of enhancing the CDX
correspondence functionality so the
two-way emailing between submitters
and EPA is offered in a secure
environment.

3. Preparing the submission. All
submitters are required to use the CISS
tool to prepare their submissions. The
CISS tool guides users through a
“hands-on” process of creating an
electronic submission. Once a user
completes the relevant data fields,
attaches appropriate PDF or other file
types, such as XML files, and completes
metadata information, the CISS tool
validates the submission by performing
a basic error check and makes sure all
the required fields and attachments are
provided and complete. Further
instructions on submitting voluntary
submissions, such as under MOUs and
instructions for uploading PDF
attachments or other file types, such as
XML, and completing metadata
information are available through the
CISS tool user guide.

4. Completing the submission to EPA.
The CISS tool also allows the user to
choose “Print,” “Save,” or “Transmit
through CDX.” When “Transmission
through CDX” is selected, the user is
asked to provide the user name and
password that was created during the
CDX registration process. The CISS tool
then encrypts the file and submits it via
CDX.

F. How must TSCA section 5 NOCs and
support documents relating to legacy
TSCA section 5 notices be submitted to
EPA?

EPA is requiring that NOCs and
support documents relating to legacy
TSCA section 5 notices be submitted to
EPA using the same process as

described in 40 CFR 720.40(a)(2), see
Unit II.A.3. All NOCs and support
documents are required to be generated
using e-PMN software and be completed
through the finalization step of the
software. See the e-PMN final rule (Ref.
2) for more detailed information on the
process for submitting NOCs and
support documents.

G. How must CBI be submitted using
CISS?

All information sent by the submitter
via CDX is transmitted securely to
protect CBI. The CISS tool enables the
user to submit CBI in an electronic
format. The CISS tool also guides the
user through the process of submitting
CBI by prompting the submitter to check
a CBI box if using an electronic form or
by submitting a sanitized document
containing CBI by bracketing,
underlining, or otherwise marking the
confidential information on the
document to be submitted prior to
scanning. The submitter must provide a
sanitized non-CBI document and CBI
document. Documents containing
information claimed as CBI must be
submitted in an electronic format, in
accordance with the recordkeeping
requirements (Ref. 3) and the following
regulations:

1. TSCA section 4 test rules and ECAs.
Documents required under TSCA
section 4 that may contain information
claimed as CBI include study plans
submitted in accordance with test rules
(40 CFR 790.50) and study plans
submitted in accordance with an ECA
(40 CFR 790.62). The CISS tool allows
the submitter to indicate whether a
study plan contains information
claimed as CBI by checking the
appropriate box. The submitter then is
prompted to submit the study plan
document in an electronic format. The
submitter must indicate which
information in the study plan contains
information claimed as CBI by marking
the specific information claimed as
confidential and designating it with the
words “confidential business
information,” “trade secret,” or another
appropriate phrase in the document
prior to scanning. Subsequently, if CBI
is claimed in either a study plan for test
rules or an ECA, the submitter is
prompted by the CISS tool to
substantiate those claims by answering
the substantiating questions pursuant to
40 CFR 790.7 in a document submitted
in an electronic format.

2. TSCA section 8(a). The CISS tool
includes areas for indicating CBI on
Form 7710-35, Manufacturer’s Report,
(40 CFR 712.28 and 712.30). If CBI is
indicated on Form 7710-35,
Manufacturer’s Report, the CISS tool
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requires the submitter to certify that the
confidentially statements are true by
prompting the submitter to select the
“Confidentiality Certification
Statement.” The Dioxins/Furans Report
Form (Form 7710-51) and instructions
for downloading the form required
under 40 CFR part 766 are available
online at http://www.epa.gov/oppt/
chemtest/ereporting/index.html.

3. TSCA section 8(d). Documents
submitted under TSCA section 8(d) that
contain information claimed as CBI
must be indicated as such by using the
CISS tool. The CISS tool allows the
submitter to indicate if the document
contains CBI by checking the
appropriate box. Then, the submitter is
prompted to submit the document in an
electronic format. In submitting a
document that contains CBI, the CISS
tool prompts the submitter to submit
two copies of the document in an
electronic format. The copy containing
CBI must identify the confidential
information by bracketing or
underlining the information and
labeling the copy “confidential,”
“proprietary,” or “trade secret.” The
non-CBI second copy needs to have all
confidential information deleted. Once
CBI is claimed, the CISS tool prompts
the submitter to substantiate their
claims (40 CFR 716.55).

The CISS tool user guide also
instructs users on how to submit and
substantiate CBI information.

H. How will the agency provide
opportunities for potential users to
become familiar with the reporting tool?

The Agency will offer a webinar open
to the public for potential users to
become familiar with the CISS tool
before its release following publication
of this final rule. The webinar will be
recorded and available at http://
www.epa.gov/oppt/chemtest/ereporting/
index.html. There will also be beta
testing to allow submitters to become
familiar with the CISS tool on their own
and to provide comments to the Agency
on its functionality and performance.

IV. Economic Analysis

The Agency’s estimated economic
impact of this final rule is presented in
a document entitled “Economic
Analysis for the Electronic Reporting
under Toxic Substance Control Act
(TSCA) Final Rule” (Economic
Analysis) (Ref. 4) a copy of which is
available in the docket and is briefly
summarized in this unit.

EPA estimates that this final rule will
result in cost savings to the affected
companies because the time required to
enter, review, edit, and submit their
reports using CDX will be reduced

compared to the existing paper-based
process.

EPA estimates that this final rule will
result in total cost to the industry of
approximately $14,061 in year 1 and a
cost savings of $66,834 in each
subsequent year. The cost savings in
subsequent years are greater than those
in year 1 because of the one-time CDX
registration costs incurred at the initial
submission. EPA assumes that industry
will continue to realize cost savings
each additional year.

EPA estimates that the Agency also
will experience a reduction in the cost
to administer submissions of data under
TSCA in the long-run. Due to the one-
time development cost of $200,000 for
CDX in year 1 and an annual CDX
Operations and Maintenance (O&M)
cost of $57,353, EPA will incur a cost
of $197,918 in year 1, after accounting
for $59,435 in savings resulting from the
burden reductions associated with
electronic processing of submissions
within the Agency. In subsequent years,
EPA will incur the $57,353 annually in
operations and maintenance costs,
resulting in Agency savings of $2,082 a
year in subsequent years.

EPA received 9,280 TSCA section 5
supporting documents between April 1,
2005 and June 22, 2011, with an average
of 1,510 supporting documents each
year. EPA assumed that the impact of
this final rule relating to the submission
of TSCA section 5 supporting
documents would be very minimal
given that industry has already
undertaken electronic submission of
such supplemental materials.

V. Response to Comments

The Agency received comments from
two persons on the proposed rule for
electronic reporting for TSCA
submissions. One was an anonymous
comment expressing support for
electronic reporting and the other
comment was from an industry trade
association. Copies of all comments
received are available in the docket for
this action. The comments received on
the proposed rule did not result in EPA
making significant changes to the final
rule. A discussion of the comments
germane to the rulemaking and the
Agency'’s responses follow:

Comment 1: Phased-in the electronic
reporting requirements. One commenter
stated that EPA must phase-in the
electronic reporting requirements. The
commenter stated that EPA should
conduct adequate beta testing, and then
should accept paper submissions as
well as electronic ones for at least a 2-
year phase-in period. They said that it
is essential to avoid excessive burden on
submitters, as well as to avoid placing

the regulated community in the position
of potential late submission or
noncompliance related to reporting
system obstacles. In addition, the
commenter asserted that EPA’s logs of
calls to its hotline for the Chemical Data
Reporting Rule (CDR) reporting will
demonstrate objectively the nature and
level of problems that users have
encountered in this electronic reporting
system, which was mandatory and was
not phased-in. They asserted that their
member companies have spent time
working through the new CDR
electronic reporting system, consulting
with EPA’s help desk and other staff,
and otherwise addressing the various
issues presented by the mandatory
electronic reporting under CDR.

The commenter stated that phasing-in
is necessary to allow EPA to work with
users to ensure that the system is
practical, user-friendly, and free of
errors. Based on the commenter’s
experience with developing CDR
submissions, they noted that it is
important that persons other than an
Authorized Official (AO) are able to
make submissions as appropriate in any
electronic system, as they also do with
paper submissions.

The commenter strongly urged EPA to
continue to allow submissions through
alternative means for at least a phase-in
period. The phase-in period should
follow a thorough beta-testing period.
Furthermore, they noted that EPA
should consider allowing alternative
means of submission on a case-by-case
basis. It is possible that future rules
under TSCA sections 4 and 8 will affect
entities that have not done prior TSCA
submissions or even used CDX. They
noted that such entities should not be
forced to use any electronic submission
system (particularly in a short time
frame) unless and until the system is
proved to be foolproof, efficient, and
user-friendly.

EPA Response: EPA is mandating
certain electronic reporting under TSCA
in this final rule because EPA believes
that the benefits of filing submissions
electronically are substantial, in terms
of data quality and timeliness of
processing and public data availability
and for records management. The
Agency also notes that paper
submissions contain errors that can be
caught with forms associated with
electronic submissions thus increasing
data reliability. Although EPA
acknowledges the initial burdens
incurred with registering submitters in
CDX and in learning how to use the
CISS tool, EPA has received very
positive feedback from industry
submitters for the CDR Rule. Submitters
have conveyed that the electronic
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reporting tool for that program,
eCDRweb, while experiencing some
initial performance issues, is far
superior to previous electronic reporting
applications used by EPA. EPA believes
that, as more TSCA submitters register
with CDX and gain experience with the
CISS tool, concerns with using the
electronic reporting tool will diminish.

With regard to IT-related issues that
arose during the CDR reporting, EPA
acknowledges that there were some
issues in the registration process early
in the reporting period, and that CDX
registrants were unfamiliar with the
registration process and how the
reporting tool worked. EPA responded
to issues reported through the CDX help
desk, the CDR help desk and the TSCA
hotline in a timely manner with patches
to the system. Most of the issues
involved delays in CDX registration,
with the need to reset passwords in the
system, and in some cases with issues
related to using the XML schema
provided by EPA.

The CDX system has been in
operation for over 10 years and during
that time, EPA has continued to
improve the registration process so that
it is more efficient for users. For
example, EPA found that accepting the
Electronic Signature Agreements of CDX
registered submitters under Toxic
Release Inventory for those registering
in CDX as TSCA submitters significantly
reduced the burden associated with the
CDX registration process. EPA expects
eventually to achieve a one-time
registration process for all Agency
submitters, not just for those under
TSCA, in CDX and is exploring other
ways to streamline the CDX registration
process.

EPA strongly encourages TSCA
submitters to register with CDX in
advance so that they are in a position to
report when the need arises. EPA also
encourages that multiple submitters in
each company register as AO with CDX
so that an alternate AO will be able to
make the submission in a timely manner
in the event that one of the registered
AQ CDX users is unavailable. It is
critical that AO be individuals who can
make submissions on behalf of their
company in order to comply with Cross-
Media Electronic Reporting Regulation
(Ref. 5).

EPA understands the commenter’s
interest in beta testing and agrees that
providing the regulated community
with opportunities to learn how to use
the CISS tool and provide feedback is
beneficial. Through these opportunities,
submitters will gain experience with its
functionalities and operation, and EPA
can make refinements as necessary. In
response to this comment, EPA has

established a 90-day time frame between
the publication date and effective date
of this final rule rather than a 30- or 60-
day time frame, in order to facilitate
compliance with the final rule’s
effective date. During the 90 days, EPA
will offer webinars and training
opportunities for submitters to gain
experience with the reporting tool and
CDX. EPA also conducted webinars for
TSCA section 8(a) on September 18,
2012, and for TSCA section 8(d) on May
22,2012, and September 20, 2012.
During these webinars, industry
representatives had the opportunity to
familiarize themselves with both CDX
and CISS and ask questions regarding
their functionality. EPA is
implementing best practices and
procedures and adding technologies to
closely monitor the performance of the
CISS tool and accelerate resolution of
any problems that may arise with the
tool. Performance status and scheduled
updates to the CDX registration process
and the CISS tool will be made available
on the EPA electronic reporting Web
site available online at http://
www.epa.gov/oppt/chemtest/ereporting/
index.html. Use of a web-based
reporting tool provides assurance that
upgrades to the system are seamless to
the user, minimizing downtime and
disruptions to the reporting process.
EPA is committed to ensuring that the
gap between incident and response is
minimal.

In light of the substantial
disadvantages associated with paper
submissions, and with the reporting tool
improvements and training
opportunities, EPA does not believe it is
necessary to phase-in electronic
reporting for TSCA sections 4 and 8. As
a practical matter, electronic reporting
requirements covered under this final
rule are invoked by individual rules that
are not promulgated under a set
schedule and may not have ongoing
reporting requirements (e.g., annual
reporting), so it would be difficult to
phase-in electronic reporting
requirements. Further, the phase-in
period in place for TSCA section 5
notices is completed therefore the
regulated community is familiar with
the ePMN software and an additional
phase-in period is not needed. In
addition, EPA and many regulated
entities have gained experience with
electronic reporting under TSCA and
EPA believes that phasing would
accommodate only a small number of
new reporters, while potentially
confusing those submitters already
filing electronically under other TSCA
requirements. It would also impose
burden on EPA to manage both paper

and electronic systems. EPA believes
that by providing additional time to
register in CDX before this final rule
becomes effective, continuing to
improve registration and help desk
functions, and by offering training
opportunities to industry, both new and
experienced submitters will be able to
successfully report electronically to EPA
and be aware of the status of submitted
data, reports, and other documents.

Comment 2: Information about EPA’s
plans for offering electronic reporting
for TSCA sections 8(e) and 12(b). One
commenter requested that EPA explain
its plans for electronic reporting under
TSCA section 8(e) and 12(b),
particularly since EPA has been
demonstrating its software for electronic
reporting of TSCA section 8(e)
submissions.

The commenter suggested that EPA
establish voluntary electronic reporting
options for submissions under TSCA
section 8(e) and for export notifications
under TSCA section 12(b). The
commenter noted that electronic
reporting should be voluntary, not
mandatory, due to the short timeframes
for reporting and the ongoing potential
for submissions to be made by first-time
reporters. Also, the commenter noted
that voluntary electronic reporting
would allow companies to use any
internal systems they may have already
developed to accomplish export
notification, at least until they are able
to revise the systems to accommodate
electronic reporting to EPA.

EPA Response: EPA will announce
the availability of an electronic
reporting option for use both by those
who are required to submit a
notification of substantial risk under
TSCA section 8(e) and by those who
wish to voluntarily submit related FYI
notifications. EPA is also considering
extending electronic reporting for TSCA
section 12(b) export notifications but is
not announcing the availability of such
a reporting method at this time.

Comment 3: Correspondence through
CDX. The commenter noted to EPA that
such correspondence could be useful,
depending on its format and method of
delivery. However, the commenter
noted that EPA should not rely solely on
CDX as the sole means of
communication, and requested that any
material correspondence relating to
submissions under TSCA sections 4 and
8(d) rules should be transmitted by
traditional means (e.g., letter and/or
email as appropriate) as well as through
CDX. Finally, it was noted that it is very
important that any reporting system
include a clear mechanism for
documented acknowledgement from
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EPA that a submission has been
received.

EPA Response: EPA acknowledges
that CDX correspondence with TSCA
submitters is limited. EPA is
considering options to enhance CDX
correspondence functionalities,
including offering the ability to conduct
two-way emailing between submitters
and EPA in a secure environment. EPA
will continue to allow TSCA submitters
to correspond with EPA about their
electronically reported TSCA
submissions through email and certified
mail after the submission and all related
materials are electronically reported
through CDX. CDX does create and store
a Copy of Record of the original
submission and any amendments made
by the submitter. This functionality
provides records management benefits
for EPA as well as the regulated
community and other stakeholders who
make TSCA submissions.

VI. References

As indicated under ADDRESSES, a
docket has been established for this
final rule under docket ID number EPA—
HQ-OPPT-2011-0519. The following is
a listing of the documents that are
specifically referenced in this action.
The docket includes these documents
and other information considered by
EPA, including documents that are
referenced within the documents that
are included in the docket, even if the
referenced document is not physically
located in the docket. For assistance in
locating these other documents, please
consult the technical contact listed
under FOR FURTHER INFORMATION
CONTACT.

1. EPA. Electronic Reporting Under the
Toxic Substances Control Act; Proposed
Rule. Federal Register (77 FR 22707, April
17, 2012) (FRL-9337-5).

2. EPA. TSCA Section 5 Premanufacture
and Significant New Use Notification
Electronic Reporting; Revisions to
Notification Regulations; Final Rule. Federal
Register (75 FR 773, January 6, 2010) (FRL—
8794-5).

3. Transfer of Records to the National
Archives of the United States. 36 CFR part
1235.

4. EPA. Economic Analysis for the
Electronic Reporting under Toxic Substances
Control Act (TSCA) Final Rule. June 17,
2013.

5. EPA. Cross-Media Electronic Reporting;
Final Rule. Federal Register (70 FR 59855,
October 13, 2005) (FRL-7977-1).

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866, entitled

“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), and is
therefore not subject to review by the
Office of Management and Budget
(OMB) under Executive Orders 12866
and 13563, entitled “Improving
Regulation and Regulatory Review” (76
FR 3821, January 21, 2011).

EPA has prepared an Economic
Analysis for this action, which is
contained in a document entitled
“Economic Analysis for the Electronic
Reporting under Toxic Substances
Control Act (TSCA) Final Rule” (Ref. 4).
A copy of the Economic Analysis is
available in the docket for this final rule
and is summarized in Unit IV.

B. Paperwork Reduction Act

The information collection
requirements (ICR) contained in this
final rule have been submitted for OMB
approval under PRA, 44 U.S.C. 3501 et
seq. The ICR document prepared by
EPA, identified under EPA ICR No.
2412.02 and OMB Control No. 2070—
0183, is available in the docket for this
final rule. The ICR addresses the
incremental changes to the four
currently approved ICR documents that
cover the existing reporting and
recordkeeping programs that are
approved under OMB control numbers
2070-0004, 2070-0012, 2070-0033, and
2070-0054. An agency may not conduct
or sponsor, and a person is not required
to respond to a collection of information
unless it displays a currently valid OMB
control number. The amended
information collection activities
contained in this final rule are designed
to assist the Agency in meeting its
responsibility under TSCA to receive,
process, and review reports, data, and
other information. Thus, submissions in
response to the collection of information
covered by these ICRs are mandatory
and respondents are required to use the
CISS tool, except for TSCA section 5
submissions, which require the use of
the existing electronic e-PMN software.

Burden is defined at 5 CFR 1320.3(b).
The ICR document for this final rule
provides a detailed presentation of the
estimated burden and costs for the first
year of the program. The rule-related
burden and cost to chemical
manufacturers, importers, and
processors who would submit notices to
the Agency for review is summarized
here. The projected total burden to
industry is 1,228 hours per year for the
first year of the final rule. This includes
an estimated average burden per
response of 0.9 hours for CDX
registration, 1.8 hours for requesting a
CDX electronic signature, and 0.8 hours
for final rule familiarization.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., the Agency hereby
certifies that this final rule will not have
a significant adverse economic impact
on a substantial number of small
entities.

Small entities include small
businesses, small organizations, and
small governmental jurisdictions. For
purposes of assessing the impacts of this
final rule on small entities, small entity
is defined as:

1. A small business as defined by the
Small Business Administration’s (SBA)
regulations at 13 CFR 121.201.

2. A small governmental jurisdiction
that is a government of a city, county,
town, school district, or special district
with a population of less than 50,000.

3. A small organization that is any
not-for-profit enterprise, which is
independently owned and operated and
is not dominant in its field.

In determining whether a rule has a
significant adverse economic impact on
a substantial number of small entities,
an agency may certify that a rule will
not have a significant adverse economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

This final rule is expected to reduce
the existing regulatory burden. The
factual basis for the Agency’s
certification is presented in the small
entity impact analysis prepared as part
of the Economic Analysis for this final
rule, and is briefly summarized in Unit
IV. EPA analyzed reporting data that
identified individual companies
submitting information under TSCA
sections 4, 5, 8(a), or 8(d) and identified
those companies potentially affected by
this final rule that qualify for the small
business status. EPA estimated the cost
impact ratios for small parent entities
potentially affected by this final rule
and has determined that the estimated
regulatory costs represent a small
impact of less than 1% of their annual
revenue. The estimated ratios range
from less than 0.0001% to 0.014%,
depending on the NAICS sector and
employment size category, with an
average of 0.001%. No small parent
entities are expected to have a cost
impact of greater than 1% of annual
revenue. Since the estimated regulatory
costs represent a small fraction of a
typical parent entity’s revenue (i.e., less
than 1%), the impacts of this final rule
are likely to be minimal.
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D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531-1538, requires Federal agencies,
unless otherwise prohibited by law, to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This final rule does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year. EPA estimates that this final
rule will result in total private sector
cost of approximately $14,061 in year 1
and a cost savings of $66,834 in each
subsequent year (Ref. 4). State, local,
and tribal governments have not been
affected by the TSCA sections 4, 5, 8(a),
and 8(d) reporting requirements, and are
not expected to be affected by this final
rule. Thus, this final rule is not subject
to the requirements of UMRA sections
202 or 205. This final rule is also not
subject to the requirements of UMRA
section 203 because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132

This action does not have a
substantial direct effect on States, on the
relationship between national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This final rule does not have tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This final rule does not
significantly nor uniquely affect the
communities of Indian Tribal
governments nor does it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to his final rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because this action is
not an economically significant
regulatory action as defined by E.O.
12866, and this action does not address

environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This final rule is not subject to
Executive Order 13211, entitled
‘““Actions Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
action is not a significant regulatory
action under E.O. 12866.

I. National Technology Transfer and
Advancement Act

Since this action does not involve any
technical standards, section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (NTTAA), 15
U.S.C. 272 note, does not apply to this
action.

J. Executive Order 12898

This final rule does not entail special
consideration of environmental justice
related issues as delineated by
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA is
submitting a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Parts 712,
716, 720, 721, 723, 725, 766, 790, and
799

’

Environmental protection,
Administrative practice and procedure,
Business and industry, Chemicals,
Reporting and recordkeeping
requirements.

Dated: November 19, 2013.
James Jones,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR chapter I is
amended as follows:

PART 712—[AMENDED]

m 1. The authority citation for part 712
continues to read as follows:

Authority: 15 U.S.C. 2607(a).
m 2.In §712.3, add new paragraphs (q)
and (r) to read as follows:

§712.3 Definitions.
* * * * *

(q) Central Data Exchange or CDX
means EPA’s centralized electronic
submission receiving system.

(r) Chemical Information Submission
System or CISS means EPA’s electronic,
web-based reporting tool for the
completion and submission of data,
reports, and other information, or its
SUCCEesSOors.

m 3.In § 712.28, revise paragraphs (c)
and (d) and add new paragraph (e) to
read as follows:

§712.28 Form and instructions.
* * * * *

(c) Persons authorized to report
information under this subpart must
include the following information on
Form 7710-35, Manufacturer’s Report—
Preliminary Assessment Information
(Manufacturer’s Report):

(1) A certification as to the truth and
accuracy of the information reported
signed and dated by an authorized
person located at the plant site or
corporate headquarters of the
respondent company.

(2) A confidentiality statement signed
and dated by an authorized person
located at the plant site or corporate
headquarters of the respondent
company.

(3) The specific chemical name and
Chemical Abstracts Service (CAS)
Registry Number listed in 40 CFR
712.30.

(4) The name, company, address, city,
State, ZIP code, and telephone number
of a person who is submitting the form,
which may be a person located at a
plant site or corporate headquarters that
will serve as the respondent, and will be
able to answer questions about the
information submitted by the company
to EPA. A respondent to this subpart
must include the appropriate Dun and
Bradstreet Number for each plant site
reported.

(5) The plant site activities, such as
the manufacturing of a chemical
substance, including the total quantity
of the chemical substance (in kilograms)
imported in bulk during the reporting
period.

(6) The total number of workers and
total worker-hours in each process
category, which includes enclosed
process, controlled release process, and
open process.
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(7) The information related to
chemical substance processing by
customers, including customers’ use in
industrial and consumer products, the
market names under which the
chemical substance is manufactured or
imported, and the customer’s process
categories that are sold to customers for
further processing.

(d) Persons must use the CISS tool to
complete and submit Form 7710-35,
Manufacturer’s Report, and
accompanying letters, via CDX.
Submission requires registration with
CDX, and must be made only as set forth
in this section.

(e) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links, and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

m 4.In §712.30, revise paragraphs
(a)(3)(i), (a)(3)(ii), and (c)(2) to read as
follows:

§712.30 Chemical lists and reporting
periods.

(a) * x %

(3) * *x %

(i)(A) The respondent has previously
and voluntarily provided EPA with a
Manufacturer’s Report on a chemical
substance or mixture subject to subpart
B of this part, which contains data for
a 1-year period ending no more than 3
years prior to the effective date
described in paragraph (a)(2) of this
section. Respondents meeting this
condition must notify EPA by letter of
their desire to have the voluntary
submission used in lieu of a current
data submission and must verify the
completeness and current accuracy of
the voluntarily submitted data. Such
letters, sent in accordance with the
method specified in § 712.28(d) to EPA,
must contain the following language:

I hereby certify that, to the best of my
knowledge and belief, all information entered
on this form is complete and accurate. I agree
to permit access to, and the copying of
records by, a duly authorized representative
of the EPA Administrator, in accordance with
the Toxic Substances Control Act, to
document any information reported on the
form.

(B) Notification letters must be
submitted in accordance with the
method specified in § 712.28(d) prior to
the reporting deadline.

(ii)(A) The respondent has previously
submitted a Manufacturer’s Report on a
chemical substance or mixture subject
to subpart B of this part to the
Interagency Testing Committee, but not
to EPA, and that Manufacturer’s Report
contained data for a 1-year period

ending less than 3 years prior to the
effective date described in paragraph
(a)(2) of this section. Respondents
meeting this condition must submit a
copy of the Manufacture’s Report, in
accordance with the method specified
in § 712.28(d) to EPA, and must submit
an accompanying letter, also in
accordance with the methods specified
in § 712.28(d), notifying EPA of the
respondent’s intent that the submission
be used in lieu of a current
Manufacturer’s Report. The notification
letter must verify the completeness and
current accuracy of the voluntarily
submitted data. Such a letter must
contain the following language:

I hereby certify that, to the best of my
knowledge and belief, all information entered
on this form is complete and accurate. I agree
to permit access to, and the copying of
records by, a duly authorized representative
of the EPA Administrator, in accordance with
the Toxic Substances Control Act, to
document any information reported on the
form.

(B) The submission must be made

prior to the reporting deadline.
* * * * *

(C] * * %

(2) You must submit the information
using the method specified in
§712.28(d).

* * * * *

PART 716—[AMENDED]

m 5. The authority citation for part 716
continues to read as follows:

Authority: 15 U.S.C. 2607(d).
m 6.In §716.3, add the following

definitions in alphabetical order to read
as follows:

§716.3 Definitions.

* * * * *

Central Data Exchange or CDX means
EPA’s centralized electronic submission
receiving system.

Chemical Information Submission
System or CISS means EPA’s electronic,
web-based tool for the completion and
submission of data, reports, and other
information, or its successors.

* * * * *

m 7.In § 716.30, revise paragraph (c) and
add new paragraph (d) to read as
follows:

§716.30 Submission of copies of studies.
* * * * *

(c) Persons must use the CISS tool to
complete and submit all data, reports,
and other information required by 40
CFR part 716, via CDX. Submission
requires registration with CDX, and
must be made only as set forth in this
section.

(d) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

m 8.In § 716.35, revise paragraph (c) and
add new paragraph (d) to read as
follows:

§716.35 Submission of lists of studies.
* * * * *

(c) Persons must use the CISS tool to
complete and submit all data, reports,
and other information required by 40
CFR part 716, via CDX. Submission
requires registration with CDX, and
must be made only as set forth in this
section.

(d) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

m 9.In § 716.55, revise paragraph (b)(3)
to read as follows:

§716.55 Confidentiality claims.

* * * * *

(b) * * *

(3) Failure to furnish a second copy
when information is claimed as
confidential in the first copy will be
considered a presumptive waiver of the
claim of confidentiality. EPA will notify
the respondent by certified mail that a
finding of a presumptive waiver of the
claim of confidentiality has been made.
The respondent will be given 30 days
from the date of his or her receipt of this
notification to submit the required
second copy in accordance with the
method specified in § 716.30(d). If the
respondent fails to submit the second
copy within the 30 days, EPA will place
the first copy in the docket.

* * * * *

m 10.In § 716.60, revise paragraphs (a),
(b)(2), (c), and (d), and add new
paragraph (e) to read as follows:

§716.60 Reporting schedule.

(a) General requirements. Except as
provided in § 716.5 and paragraphs (b)
and (c) of this section, submissions
under §§716.30 and 716.35 must be
submitted using the electronic method
specified in §§716.30(c) and 716.35(c),
on or before 60 days after the effective
date of the listing of a substance or
mixture in § 716.120 or within 60 days
of proposing to manufacture (including
import) or process a listed substance or
listed mixture (including as a known
byproduct) if first done after the
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effective date of the substance or
mixture being listed in § 716.120.

(b) * ok %

(2) Submission of copies of completed
studies. Persons must submit studies
listed as ongoing or initiated under
§716.35(a)(1) and (2) within 30 days of
completing the study, using the method
specified in §§ 716.30(c) and 716.35(c).

(c) Requests for extensions of time.
Respondents who cannot meet a
deadline under this section may apply
for a reasonable extension of time.
Extension requests must be submitted
on or before 40 days after the effective
date of the listing of a substance or
mixture in § 716.120, using the
electronic method specified in
§§716.30(c) and 716.35(c). The Director
of EPA’s Office of Pollution Prevention
and Toxics will grant or deny extension
requests.

(d) Submission methods. Persons
must use the CISS tool to complete and
submit all data, reports, and other
information required by 40 CFR part
716, via CDX. Submission requires
registration with CDX, and must be
made only as set forth in this section.

(e) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

m 11.In § 716.105, revise paragraph (d)
and add new paragraph (e) to read as
follows:

§716.105 Additions of substances and
mixtures to which this subpart applies.
* * * * *

(d) Persons who wish to submit
information that shows why a substance
should be withdrawn must submit their
comments by using the CISS tool to
complete and submit all data, reports,
and other information required by 40
CFR part 716, via CDX. Submission
requires registration with CDX, and
must be made only as set forth in this
section.

(e) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

PART 720—[AMENDED]

m 12. The authority citation for part 720
continues to read as follows:
Authority: 15 U.S.C. 2604, 2607, and 2613.

m 13.In §720.40:
m a. Remove paragraphs (a)(2)(i) and

(a)(2)(i).

m b. Redesignate paragraphs (a)(2)(iii)
and (a)(2)(iv) as paragraphs (a)(2)(i) and
(a)(2)(ii).
m c. Revise newly redesignated
paragraph (a)(2)(i).
m d. Revise paragraph (c).

The amendments read as follows:

§720.40 General.

(a] R

(2) * % %

(i) Submission via CDX. TSCA section
5 notices and any related support
documents must be submitted
electronically to EPA via CDX. Prior to
submission to EPA via CDX, such
notices must be generated and
completed on EPA Form 7710-25 using
e-PMN software. To obtain a version of
e-PMN software that contains an
encryption module you must register
with CDX. A version without encryption
may be downloaded without registering
with CDX.

* * * * *

(c) Where to submit a notice or
support documents. For submitting
notices or support documents via CDX,
use the e-PMN software.

* * * * *

m 14.In § 720.75, revise paragraphs
(b)(2) and (e)(1) to read as follows:

§720.75 Notice review period.

* * * * *

() * * =
(2) A request for suspension may only
be submitted in a manner set forth in
this paragraph. The request for
suspension also may be made orally,
including by telephone, to the
submitter’s EPA contact for that notice,
subject to paragraph (b)(3) of this
section. Requests for suspension may be
submitted electronically to EPA via
CDX. Such requests must be generated
and completed using e-PMN software.
See § 720.40(a)(2)(ii) for information on

how to obtain e-PMN software.
* * * * *

(e) Withdrawal of a notice by the
submitter. (1)(i) A submitter may
withdraw a notice during the notice
review period by submitting a statement
of withdrawal in a manner set forth in
this paragraph. The withdrawal is
effective upon receipt by EPA of the
CDX submission.

(ii) Submission of withdrawal notices.
EPA will accept statements of
withdrawal only if submitted in
accordance with this paragraph.
Statements of withdrawal must be
generated, completed, and submitted to
EPA (via CDX) using e-PMN software.
See § 720.40(a)(2)(ii) for information on
how to obtain e-PMN software.

* * * * *

m 15.In §720.102:
m a. Remove paragraph (d)(1).
m b. Designate the introductory text of
paragraph (d) as paragraph (d)(1).
m c. Revise paragraph (d)(2).
The amendments read as follows:

§720.102 Notice of commencement of
manufacture or import.
* * * * *

(d) * * *

(2) Submission of notice of
commencement. EPA will accept
notices of commencement only if
submitted in accordance with this
paragraph. All notices of
commencement must be submitted
electronically to EPA via CDX. Prior to
submission to EPA via CDX, such
notices of commencement must be
generated and completed using e-PMN
software. See § 720.40(a)(2)(ii) for
information on how to obtain e-PMN
software.

PART 721—[AMENDED]

m 16. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).
m 17.1In § 721.30, revise the introductory
text of paragraph (b) to read as follows:

§721.30 EPA approval of alternative
control measures.
* * * * *

(b) Persons submitting a request for a
determination of equivalency to EPA
under this part must submit the request
to EPA via CDX using e-PMN software
in the manner set forth in 40 CFR
720.40(a)(2)(i). See 40 CFR
720.40(a)(2)(ii) for information on how
to obtain e-PMN software. Support
documents related to these requests
must be submitted in the manner set
forth in 40 CFR 720.40(c). A request for
a determination of equivalency must
contain:

* * * * *

m 18.In § 721.185, revise paragraph
(b)(1) to read as follows:

§721.185 Limitation or revocation of
certain notification requirements.
* * * * *

(b) * * *
(1) Any affected person may request
modification or revocation of significant
new use notification requirements for a
chemical substance that has been added

to subpart E of this part using the
procedures described in §§721.160 or
721.170 by submitting a request that is
accompanied by information sufficient
to support the request. Persons
submitting a request to EPA under this
part must submit the request to EPA
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using e-PMN software in the manner set
forth in 40 CFR 720.40(a)(2)(i). See 40
CFR 720.40(a)(2)(ii) for information on
how to obtain the e-PMN software.
Support documents related to these
requests must also be submitted to EPA
in the manner set forth in 40 CFR
720.40(c).

* * * * *

PART 723—[AMENDED]

m 19. The authority citation for part 723
continues to read as follows:

Authority: 15 U.S.C. 2604.

m 20.In § 723.50, revise paragraph (e)(1)
to read as follows:

§723.50 Chemical substances
manufactured in quantities of 10,000
kilograms or less per year, and chemical
substances with low environmental
releases and human exposures.

* * * * *

(e) * x %

(1) A manufacturer applying for an
exemption under either paragraph (c)(1)
or (c)(2) of this section must submit an
exemption notice to EPA at least 30
days before manufacture of the new
chemical substance begins. Exemption
notices and modifications must be
submitted to EPA on EPA Form No.
7710-25 via CDX using e-PMN software
in the manner set forth in this
paragraph. See 40 CFR 720.40(a)(2)(ii)
for information on how to obtain e-PMN
software. Notices and any related
support documents, must be generated
and completed (via CDX) using e-PMN
software. See 40 CFR 720.40(a)(2)(ii) for
information on how to obtain e-PMN
software.

* * * * *

PART 725—[AMENDED]

m 21. The authority citation for part 725
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, 2613, and
2625.

m 22.In § 725.25, revise paragraph (c) to
read as follows:

§725.25 General administrative
requirements.
* * * * *

(c) Where to submit information
under this part. MCANs and exemption
requests, and any support documents
related to these submissions, may only
be submitted in a manner set forth in
this paragraph. MCANs and exemption
requests, and any related support
documents, must be generated,
completed, and submitted to EPA (via
CDX) using e-PMN software. See 40 CFR

720.40(a)(2)(ii) for information on how
to obtain e-PMN software.

* * * * *

m 23.In § 725.54, revise paragraphs (b)
and (d) to read as follows:

§725.54 Suspension of the review period.

(b)(1) Request for suspension. A
request for suspension may only be
submitted in a manner set forth in this
paragraph. The request for suspension
also may be made orally, including by
telephone, to the submitter’s EPA
contact for that notice, subject to
paragraph (c) of this section.

(2) Submission of suspension notices.
EPA will accept requests for suspension
only if submitted in accordance with
this paragraph. Requests for suspension,
must be generated, completed, and
submitted to EPA (via CDX) using e-
PMN software. See 40 CFR
720.40(a)(2)(ii) for information on how
to obtain e-PMN software.

* * * * *

(d) If the submitter has not made a
previous oral request, the running of the
notice review period is suspended as of
the date of receipt of the CDX
submission by EPA.

m 24.In § 725.60, revise paragraph (a) to
read as follows:

§725.60 Withdrawal of submission by the
submitter.

(a)(1) Withdrawal of notice by the
submitter. A submitter may withdraw a
notice during the notice review period
by submitting a statement of withdrawal
in a manner set forth in this paragraph.
The withdrawal is effective upon receipt
of the CDX submission by EPA.

(2) Submission of withdrawal notices.
EPA will accept statements of
withdrawal only if submitted in
accordance with this paragraph.
Statements of withdrawal must be
generated, completed, and submitted to
EPA (via CDX) using e-PMN software.
See 40 CFR 720.40(a)(2)(ii) for
information on how to obtain e-PMN
software.

* * * * *
m 25.In § 725.190, revise paragraph (d)
to read as follows:

§725.190 Notice of commencement of
manufacture or import.
* * * * *

(d) How to submit. All notices of
commencement must be generated,
completed, and submitted to EPA (via
CDX) using e-PMN software. See 40 CFR
720.40(a)(2)(ii) for information on how
to obtain e-PMN software.

m 26.In §725.975, revise the
introductory text of paragraph (b) to
read as follows:

§725.975 EPA approval of alternative
control measures.

* * * * *

(b) Persons submitting a request for a
determination of equivalency to EPA
under this part must submit the request
to EPA (via CDX) using e-PMN software.
See 40 CFR 720.40(a)(2)(ii) for
information on how to obtain e-PMN
software. Support documents related to
these requests must also be submitted to
EPA via CDX using e-PMN software. A
request for a determination of

equivalency must contain:
* * * * *

m 27.1In § 725.984, revise paragraph
(b)(1) to read as follows:

§725.984 Modification or revocation of
certain notification requirements.
* * * * *

(b) * *x %

(1) Any affected person may request
modification or revocation of significant
new use notification requirements for a
microorganism that has been added to
subpart M of this part using the
procedures described in § 725.980. The
request must be accompanied by
information sufficient to support the
request. Persons submitting a request to
EPA under this part must submit the
request to EPA (via CDX) using e-PMN
software. See 40 CFR 720.40(a)(2)(ii) for
information on how to obtain e-PMN
software. Support documents related to
these requests must also be submitted to
EPA via CDX using e-PMN software.

* * * * *

PART 766—[AMENDED]

m 28. The authority citation for part 766
continues to read as follows:

Authority: 15 U.S.C. 2603 and 2607.

m 29.In § 766.3, add the following
definitions in alphabetical order to read
as follows:

§766.3 Definitions.

* * * * *

Central Data Exchange or CDX means
EPA’s centralized electronic submission
receiving system.

Chemical Information Submission
System or CISS means EPA'’s electronic,
web-based reporting tool for the
completion and submission of data,
reports, and other information, or its

successors.
* * * * *

m 30. Revise § 766.7 to read as follows:

§766.7 Submission of information.

(a) All information (including letters
of intent, protocols, data, forms, studies,
and allegations) submitted to EPA under
this part must bear the applicable Code
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of Federal Regulations (CFR) section
number (e.g., § 766.20).

(b) You must use the CISS tool to
complete and submit all data, reports,
and other information required under
this part except for records and reports
of allegations of significant adverse
reactions, which must be submitted in
accordance with paragraph (c) of this
section.

(1) Submissions must be submitted to
EPA via CDX.

(2) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

(c) You must submit records and
reports of allegations of significant
adverse reactions and the accompanying
cover letters by one of the following
methods:

(1) Mail, preferably certified, to the
Document Control Office (DCO)
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001,
ATTN: Dioxin/Furan report part 766,
Allegations of significant adverse
reactions.

(2) Hand delivery to OPPT Document
Control Office (DCO), EPA East, Rm.
6428, 1201 Constitution Ave. NW.,
Washington, DC, ATTN: Dioxin/Furan
report part 766, Allegations of
significant adverse reactions. The DCO
is open from 8 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
DCO is (202) 564—8930. Such deliveries
are only accepted during the DCO’s
normal hours of operation.

m 31.In § 766.35, revise paragraph
(c)(1)(i) to read as follows:

§766.35 Reporting requirements.

(C) * % %

(1) * *x %

(i) A completed form (EPA 7710-51)
for that chemical substance. The form
and instructions are available online at
http://www.epa.gov/oppt/chemtest/
ereporting/index.html. One form must
be submitted for each chemical
substance for which a positive test

result has been submitted.
* * * * *

PART 790—[AMENDED]

m 32. The authority citation for part 790
continues to read as follows:

Authority: 15 U.S.C. 2603.
m 33.1In § 790.3, add the following
definitions in alphabetical order to read
as follows:

§790.3 Definitions.

* * * * *

Central Data Exchange or CDX means
EPA’s centralized electronic submission

receiving system.
* * * * *

Chemical Information Submission
System or CISS means EPA'’s electronic,
web-based tool for the completion and
submission of data, reports, and other

information, or its successors.
* * * * *

m 34. Revise § 790.5 to read as follows:

§790.5 Submission of information.

(a) All submissions and
correspondence to EPA under this part
must bear the Code of Federal
Regulations (CFR) section number of the
subject chemical test rule consent
agreements.

(b) You must use the CISS tool to
complete and submit via CDX all data,
reports, other information, and
correspondence required by rules
promulgated under TSCA section 4, and
for correspondence pertaining to
consent agreements as required under
this part. The submissions must be
made only as set forth in this section.

(c) To access the CISS tool go to
https://cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

m 35.In § 790.45, revise paragraph (a) to
read as follows:

§790.45 Submission of letter of intent to
conduct testing or exemption application.

(a) No later than 30 days after the
effective date of a test rule described in
§790.40, each person subject to that test
rule and required to comply with the
requirements of that test rule as
provided in § 790.42(a) must, for each
test required, send his or her notice of
intent to conduct testing, or submit to
EPA an application for exemption from
testing by the method specified in
§790.5(b).

* * * * *

m 36.In § 790.48, revise paragraphs
(b)(3), (b)(5), (c)(2), and (c)(3) to read as
follows:

§790.48 Procedure if no one submits a
letter of intent to conduct testing.
* * * * *

(b) * % %

(3) No later than 30 days after the date
of publication of the Federal Register
notice described in paragraph (b)(2) of
this section, each person described in
§790.40(a)(4) and (a)(5) and each person
processing the subject chemical as of the

effective date of the test rule described
in § 790.40 or by 30 days after the date
of publication of the Federal Register
notice described in paragraph (b)(2) of
this section must, for each test specified
in the Federal Register notice, either
notify EPA of his or her intent to
conduct testing, or submit to EPA an
application for an exemption from
testing requirements for the test. Each
such notification to conduct testing or
application for exemption from testing
must be submitted to EPA by the
method specified in § 790.5(b).

* * * * *

(5) If no manufacturer or processor
submits a letter of intent to EPA through
CDX within 30 days after either receipt
of the certified letter or publication in
the Federal Register notice described in
(b)(4) of this section, all manufacturers
and processors subject to the test rule
will be in violation of the test rule from
the 31st day after receipt of the certified
letter or publication in the Federal
Register.

(C) * x %

(2) If no processor subject to the test
rule has notified EPA through CDX of its
intent to conduct one or more of the
required tests within 30 days after the
effective date of the test rule described
in §790.40, EPA will notify all the
processors by certified mail or publish
a notice in the Federal Register of this
fact, specifying the tests for which no
letter of intent has been submitted and
to give the processors an opportunity to
take corrective action.

(3) If no processor submits a letter of
intent through CDX to conduct one or
more of the required tests within 30
days after receipt of the certified letter
or publication of the Federal Register
notice described in paragraph (c)(2) of
this section, all processors subject to the
test rule will be in violation of the test
rule from the 31st day after receipt of
the certified letter or publication of the
Federal Register notice described in
paragraph (c)(2) of this section.

m 37.1In § 790.50, revise paragraphs
(b)(1) and (e) to read as follows:

§790.50 Submission of study plans.

* * * * *

(b) L

(1) EPA may grant requests for
additional time for the development of
study plans on a case-by-case basis.
Requests for additional time for study
plan development must be submitted to
EPA by the method specified in
§790.5(b). Any extension request must
state why EPA should grant the
extension.
* * * * *
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(e) Amendments to study plans. Test
sponsors must submit all amendments
by the method specified in § 790.5(b).
m 38.In § 790.55, revise paragraph (a) to
read as follows:

§790.55 Modification of test standards or
schedules during conduct of test.

(a) Application. Any test sponsor who
wishes to modify the test schedule for
the mandatory testing conditions or
requirements (i.e., ““shall statements”) in
the test standard for any test required by
a test rule must submit an application
in accordance with this paragraph.
Application for modification must be
made by the method specified in
§790.5(b). Applications must include an
appropriate explanation and rationale
for the modification. Where a test
sponsor requests EPA to provide
guidance or to clarify a non-mandatory
testing requirement (i.e., “should
statements”) in a test standard, the test
sponsor must submit these requests to
EPA by the method format specified in
§790.5(b).

* * * * *

m 39.In § 790.62, revise paragraph (c)(4)
to read as follows:

§790.62 Submission of study plans and
conduct of testing.

(C) * *x %

(4) The test sponsor shall submit any
amendments to study plans to EPA
using the method specified in § 790.5(b).
m 40. In § 790.68, revise paragraph (b)(1)
to read as follows:

§790.68 Modification of consent
agreements.
* * * * *

(b) L

(1) Any test sponsor who wishes to
modify the test schedule for any test
required under a consent agreement
must submit an application in
accordance with this paragraph.
Application for modification must be
made using the method specified in
§790.5(b). Applications must include an
appropriate explanation and rationale
for the modification. EPA will consider
only those applications that request
modifications to mandatory testing
conditions or requirements (““shall
statements” in the consent agreement).
Where a test sponsor requests EPA to
provide guidance or to clarify a non-
mandatory testing requirement (i.e.,
“should statements”), the test sponsor
shall submit these requests to EPA using
the method specified in § 790.5(b).

* * * * *

m 41.In § 790.87, revise paragraph (c) to
read as follows:

§790.87 Approval of exemption
applications.

* * * * *

(c)(1) EPA will give exemption
applicants final notice that they have
received a conditional exemption
through one of the following ways:

(i) A final Phase II test rule that
adopts the study plans in a two-phase
rulemaking.

(ii) A separate Federal Register notice
in a single-phase rulemaking.

(iii) A letter by certified mail will give
exemption applicants final notice that
they have received a conditional
exemption.

(2) All conditional exemptions thus
granted are contingent upon the test
sponsors’ successful completion of
testing according to the specifications of
the test rule.

m 42.In § 790.90, revise paragraph (c)(2)
to read as follows:

§790.90 Appeal of denial of exemption

application.
* * * * *
(C] * % %

(2) Hearing requests must be
submitted using the method specified in
§790.5(b) and be received by EPA
within 30 days of receipt of the
Agency'’s notification under § 790.88(b).
Hearing requests must provide reasons
why a hearing is necessary.

* * * * *

m 43.In § 790.93, revise paragraphs (c)
and (d)(2) to read as follows:

§790.93 Termination of conditional
exemption.
* * * * *

(c) Within 30 days after receipt of a
letter notification or publication of a
notice in the Federal Register that EPA
intends to terminate a conditional
exemption, the exemption holder may
submit information using the method
specified in § 790.5(b) either to rebut
EPA’s preliminary decision or notify
EPA of its intent to conduct the required
test pursuant to the test standard
established in the test rule. Such a letter
of intent shall contain all of the
information required by § 790.45(c).

(d) * % %

(2) Hearing requests must be
submitted using the method specified in
§790.5(b) and must be received by EPA
within 30 days after receipt of the letter
or publication in the Federal Register
notice described in paragraph (b) of this
section.

* * * * *

m 44.In § 790.97, revise paragraph (a) to
read as follows:

§790.97 Hearing procedures.

(a) Hearing requests must be
submitted using the method specified in
§ 790.5(b). Such requests must include
the applicant’s basis for appealing EPA’s

decision.
* * * * *

PART 799—[AMENDED]

m 45. The authority citation for part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, and 2625.
M 46. Revise § 799.5 to read as follows:

§799.5 Submission of information.

(a) Information (e.g., letters, study
plans, or reports) submitted to EPA
must be submitted using the method
specified in paragraph (b) of this
section. All information submitted
under this part must bear the Code of
Federal Regulations (CFR) section
number of the subject chemical test rule
(e.g., §799.1053 for trichlorobenzenes).

(b) You must use CISS to complete
and submit all data, reports, and other
information required under this part.
Submissions must be submitted to EPA
via the Central Data Exchange (CDX).

(c) To access CISS go to https://
cdx.epa.gov/ssl/CSPP/
PrimaryAuthorizedOfficial/Home.aspx
and follow the appropriate links and for
further instructions to go http://
www.epa.gov/oppt/chemtest/ereporting/
index.html.

[FR Doc. 2013—-28510 Filed 12—3-13; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21

[Docket No. FWS-HQ-MB-2013-0110;
FFO09M21200-134-FXMB1231099BPPO]

RIN 1018-BAO01

Migratory Bird Permits; Delegating
Falconry Permitting Authority to 17
States

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The States of Alabama,
California, Connecticut, Delaware,
Florida, Georgia, Illinois, Louisiana,
Maryland, Minnesota, Nevada, New
York, Rhode Island, South Carolina,
Vermont, West Virginia, and Wisconsin
have requested that we delegate
permitting for falconry to the State, as
provided under our regulations. We
have reviewed regulations and
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supporting materials provided by these
States, and have concluded that their
regulations comply with the Federal
regulations. We change the falconry
regulations accordingly. We make
additional changes to the regulations to
remove parts that will no longer be
relevant after December 31, 2013, and,
in one case, to remove contradictory
language, and to correct errors.

DATES: This rule is effective January 1,
2014.

FOR FURTHER INFORMATION CONTACT: Dr.
George T. Allen, 703-358-1825.
SUPPLEMENTARY INFORMATION:

Background

We published a final rule in the
Federal Register on October 8, 2008 (73
FR 59448), to revise our regulations
governing falconry in the United States,
found in title 50 of the Code of Federal
Regulations (CFR) at § 21.29. The
regulations provide that when a State
meets the requirements for operating
under the regulations, falconry
permitting will be delegated to the State.

The States of Alabama, California,
Connecticut, Delaware, Florida, Georgia,
Nlinois, Louisiana, Maryland,
Minnesota, Nevada, New York, Rhode
Island, South Carolina, Vermont, West
Virginia, and Wisconsin have submitted
revised falconry regulations and
supporting materials and have requested
to be allowed to operate under the
revised Federal regulations. We have
reviewed the regulations administered
by these States and have determined
that their regulations meet the
requirements of 50 CFR 21.29(b).
According to the regulations at
§21.29(b)(4), we must issue a rule to
add a State to the list at § 21.29(b)(10)
of approved States with a falconry
program. Therefore, we change the
Federal regulations accordingly, and a
Federal permit will no longer be
required to practice falconry in any
State with its own falconry regulations
beginning January 1, 2014.

In addition, we remove paragraphs
(b)(4)(i) and (ii) from § 21.29. Those
paragraphs deal with review of State
regulations changes and examination
changes. The provisions in them are
provided by the succeeding paragraphs.
We remove other paragraphs that will
no longer be relevant because all States
with falconry permitting have
transitioned to operation under the
current federal falconry regulations.

Administrative Procedure

In accordance with section 553 of the
Administrative Procedure Act (5 U.S.C.
551 et seq.), we issue this final rule
without prior opportunity for public

comment. Under the regulations at 50
CFR 21.29(b)(1)(ii), the Director of the
U.S. Fish and Wildlife Service (Service)
must determine if a State, tribal, or
territorial falconry permitting program
meets Federal requirements. When the
Director makes this determination, the
Service is required by regulations at 50
CFR 21.29(b)(4) to publish a rule in the
Federal Register adding the State, tribe,
or territory to the list of those approved
for allowing the practice of falconry. On
January 1st of the calendar year
following publication of the rule, the
Service will terminate Federal falconry
permitting in any State certified under
the regulations at 50 CFR 21.29.

This is a ministerial and
nondiscretionary action that must be
enacted promptly to enable the subject
States to assume all responsibilities of
falconry permitting by January 1, 2014,
the effective date of this regulatory
amendment. Further, the relevant
regulation at 50 CFR 21.29 governing
the transfer of permitting authority to
these States has already been subject to
public notice and comment procedures.
Therefore, in accordance with 5 U.S.C.
553(b)(3)(B), we did not publish a
proposed rule in regard to this
rulemaking action because, for good
cause as stated above, we found prior
public notice and comment procedures
to be unnecessary.

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Management and Budget’s
Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. OIRA has determined that this
rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives.

E.O. 13563 emphasizes further that
regulations must be based on the best
available science and that the
rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104—121), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (that
is, small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide the statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities. This rule
delegates authority to States that have
requested it, and those States have
already changed their falconry
regulations. This rule does not change
falconers’ costs for practicing their
sport, nor does it affect businesses that
provide equipment or supplies for
falconry. Consequently, we certify that,
because this rule will not have a
significant economic effect on a
substantial number of small entities, a
regulatory flexibility analysis is not
required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)). It will not
have a significant economic impact on
a substantial number of small entities.

a. This rule does not have an annual
effect on the economy of $100 million
or more. There are no costs to
permittees or any other part of the
economy associated with this
regulations change.

b. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
practice of falconry does not
significantly affect costs or prices in any
sector of the economy.

c. This rule will not have significant
adverse effects on competition,
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employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises. Falconry is an
endeavor of private individuals. Neither
regulation nor practice of falconry
significantly affects business activities.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely’” affect small governments in a
negative way. A small government
agency plan is not required. The 17
States affected by this rule applied for
the authority to issue permits for the
practice of falconry.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, the
rule does not have significant takings
implications. A takings implication
assessment is not required. This rule
does not contain a provision for taking
of private property.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a Federalism assessment
under E.O. 13132. The States being
delegated authority to issue permits to
conduct falconry have requested that
authority. No significant economic
impacts are expected to result from the
State regulation of falconry.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

We examined this rule under the
Paperwork Reduction Act of 1995, and
it does not contain any new collections
of information that require OMB
approval. OMB has approved the
information collection requirements of
the Migratory Bird Permits Program and
assigned OMB control number 1018—
0022, which expires February 28, 2014.
Information from the collection is used
to document take of raptors from the
wild for use in falconry and to
document transfers of raptors held for
falconry between permittees. A Federal
agency may not conduct or sponsor and
a person is not required to respond to

a collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We evaluated the environmental
impacts of the changes to these
regulations, and determined that this
rule does not have any environmental
impacts. Within the spirit and intent of
the Council on Environmental Quality’s
regulations for implementing the
National Environmental Policy Act
(NEPA), and other statutes, orders, and
policies that protect fish and wildlife
resources, we determined that these
regulatory changes do not have a
significant effect on the human
environment.

In accordance with the Department of
the Interior Manual at 516 DM 8.5, we
conclude that the regulatory changes are
categorically excluded because they
“have no or minor potential
environmental impact.” No more
comprehensive NEPA analysis of the
regulations change is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that this rule will not
interfere with Tribes’ ability to manage
themselves or their funds or to regulate
falconry on Tribal lands.

Energy Supply, Distribution, or Use

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions.
Because this rule only affects the
practice of falconry in the United States,
it is not a significant regulatory action
under E.O. 12866, and will not
significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action
and no Statement of Energy Effects is
required.

Environmental Consequences of the
Action

Socioeconomic. This action will not
have discernible socioeconomic
impacts.

Raptor populations. This rule will not
change the effects of falconry on raptor
populations. We have reviewed and
approved the State regulations.

Endangered and threatened species.
This rule does not change protections
for endangered and threatened species.

Compliance with Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out . . .is not likely
to jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of [critical]
habitat” (16 U.S.C. 1536(a)(2)).
Delegating falconry permitting authority
to States with approved programs will
not affect threatened or endangered
species or their habitats in the United
States.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

For the reasons stated in the
preamble, we amend subpart C of part
21, subchapter B of chapter [, title 50 of
the Code of Federal Regulations, as
follows:

PART 21—MIGRATORY BIRD PERMITS

m 1. The authority citation for part 21
continues to read as follows:

Authority: 16 U.S.C. 703-12.

m 2. Amend § 21.29 by:

m a. Removing paragraph (b)(1)(ii) and
redesignating paragraph (b)(1)(iii) as
paragraph (b)(1)(ii);

m b. Removing paragraphs (b)(2), (b)(11),
and (b)(12) and redesignating
paragraphs (b)(3) through (b)(10) as
paragraphs (b)(2) through (b)(9);

m c. Revising newly redesignated
paragraph (b)(3) by removing paragraphs
(b)(3)(i) and (b)(3)(ii);

m d. Revising newly redesignated
paragraphs (b)(4) introductory text,
(b)(4)(), (b)(5)(i), and (b)(9); and

m e. Revising the first sentence of
paragraph (f)(11)(i) by removing the
comma after the word “falconry” and
the words ““if you have a Special
Purpose Abatement permit”.

§21.29 Falconry standards and falconry
permitting.
* * * * *

(b) * * *

(4) Review of a State, tribal, or
territorial falconry program. We may
review the administration of an
approved State’s, tribe’s, or territory’s
falconry program if complaints from the
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public or law enforcement
investigations indicate the need for a
review or for revisions to the State’s,
tribe’s, or territory’s laws, or falconry
examination. The review may involve,
but is not limited to:

(i) Inspecting falconers’ facilities to
ensure that the facilities standards in
this section are met;

* * * * *

(5) * x %

(i) We may propose to suspend, and
may suspend, the approval of a State,
tribal, or territorial falconry program in
accordance with the procedures in
paragraph (b)(5)(ii) of this section if we
determine that the State, tribe, or
territory has deficiencies in one or more
items in paragraph (b)(4) of this section.

* * * * *

(9) Standards in effect in your place
of residence. If you live in any State

except Hawalii, you may practice
falconry as permitted in these
regulations if you have a falconry permit
from your State, tribe, or territory.

* * * * *

Dated: November 21, 2013.
Michael J. Bean,

Acting Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks.

[FR Doc. 2013-28709 Filed 12—3-13; 8:45 am|
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-1019; Directorate
Identifier 2013-CE-038-AD]

RIN 2120-AA64

Airworthiness Directives; SOCATA
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
SOCATA Model TBM 700 airplanes.
This proposed AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
landing gear actuator rod and piston
becoming unscrewed during operation
and the landing gear actuator ball joint
becoming uncrimped. We are issuing
this proposed AD to require actions to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by January 21, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact SOCATA—
Direction des Services—65921 Tarbes
Cedex 9—France; telephone +33 (0) 62
41 7300, fax +33 (0) 62 41 76 54, or for
North America: SOCATA NORTH
AMERICA, 7501 South Airport Road,
North Perry Airport, Pembroke Pines,
Florida 33023; telephone: (954) 893—
1400; fax: (954) 964—4141; email:
mysocata@socata.daher.com; Internet:
http://mysocata.com. You may review
this referenced service information at
the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4119; fax: (816) 329—4090; email:
albert.mercado@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-1019; Directorate Identifier
2013—CE-038—AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:
2013-0227, dated September 23, 2013
(referred to after this as “the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

During maintenance check, possible
unscrewing of rod and piston during
operation was detected on a landing gear
actuator. Investigation showed that this was
likely caused by maintenance operation not
conforming with the procedure described in
the SOCATA maintenance manual.

Moreover, following in-service landing
gear collapse, uncrimping of a right hand
main landing gear (MLG) actuator ball joint
was detected. Investigation revealed a
manufacturing non-conformity of some
actuator rod end assemblies.

These conditions, if not detected and
corrected, could lead to MLG or nose landing
gear (NLG) failure during landing or roll-out
and consequent damage to the aeroplane and
injury to occupants.

To address this potential unsafe condition,
SOCATA issued Service Bulletin (SB) 70—
197-32 to require a one-time inspection of
the landing gear actuator piston/rod and SB
70-206—-32 to require a one-time inspection
of the landing gear actuator ball joint
centering and, depending on findings,
accomplishment of corrective actions.

SOCATA also developed modification 70—
0334-32, embodied in production to secure
rod/piston assembly through addition of a
pin and to reduce retraction/extension
indication failure through improvement of
switch kinematics. These modified actuators
have a new part number (P/N).

For the reasons described above, this AD
requires a one-time inspection of the landing
gear actuators piston/rod and ball joint
centering and, depending on findings,
accomplishment of applicable corrective
actions.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating it in
Docket No. FAA-2013-1019.

Relevant Service Information

SOCATA has issued DAHER~-
SOCATA Mandatory Service Bulletin
SB 70-197, dated April 2013; and
DAHER-SOCATA Mandatory Service
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Bulletin SB 70-206, dated April 2013.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 495 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $84,150, or $170 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 3 work-hours for each main
landing gear and 3 work-hours for the
nose landing gear, and require parts
costing $100 for each rod and assembly.
We have no way of determining the
number of products that may need these
actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR Part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:
SOCATA: Docket No. FAA-2013-1019;
Directorate Identifier 2013—-CE-038—AD.

(a) Comments Due Date

We must receive comments by January 21,
2014.
(b) Affected ADs

None.
(c) Applicability

This AD applies to SOCATA TBM 700
airplanes, all serial numbers, certificated in
any category.
(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.
(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another

country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as the landing
gear actuator rod and piston becoming
unscrewed during operation and the landing
gear actuator ball joint becoming uncrimped.
We are issuing this AD to detect and correct
discrepancies in the pistons/rods and the ball
joint centering of the nose landing gear and
main landing gear, which could result in
landing gear failure and lead to damage of the
airplane and occupant injury.

(f) Actions and Compliance

Unless already done, do the actions in
paragraphs (f)(1) through (£)(4) of this AD on
any airplane with the landing gear actuators
part number (P/N) T700A3230050000, P/N
T700A323005000000, or P/N
T700A323005300000 installed:

(1) Within the next 8 months after the
effective date of this AD, perform a detailed
visual inspection (DVI) of the pistons and
rods of the nose landing gear (NLG) and left
hand (LH) and right hand (RH) main landing
gear (MLG) actuators and measure the
distance following the Accomplishment
Instructions paragraphs (A)(1) through (A)(4)
in DAHER-SOCATA Mandatory Service
Bulletin SB 70-197, dated April 2013.

(2) Within the next 8 months after the
effective date of this AD, perform a DVI of
the ball joint centering of the NLG and LH
and RH MLG actuators and measure the ball
joint mismatch following the
Accomplishment Instructions paragraphs (A)
through (C) in DAHER-SOCATA Mandatory
Service Bulletin SB 70-206, dated April
2013.

(3) If during any inspection required in
paragraphs (f)(1) or (f)(2) of this AD any
discrepancy is found, before further flight,
replace the affected actuator or rod end
assembly if applicable with an airworthy part
following the Accomplishment Instructions
in paragraph (A)(5) through (A)(10) and
paragraph (B) of DAHER-SOCATA
Mandatory Service Bulletin SB 70-197, dated
April 2013; and/or paragraph (D) and (E) of
DAHER-SOCATA Mandatory Service
Bulletin SB 70-206, dated April 2013.

(4) As of the effective date of this AD, do
not install on any airplane a landing gear
actuator P/N T700A3230050000, P/N
T700A323005000000, or P/N
T700A323005300000, unless it is found to be
in compliance with the inspection
requirements of paragraphs (f)(1) and (f)(2) of
this AD. The landing gear actuator must be
installed when doing these inspections.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090; email: albert.mercado@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
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appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2013-0227, dated
September 23, 2013 for related information.
You may examine the MCAI on the Internet
at http://www.regulations.gov by searching
for and locating it in Docket No. FAA-2013—
1019. For service information related to this
AD, contact SOCATA—Direction des
Services—65921 Tarbes Cedex 9—France;
telephone +33 (0) 62 41 7300, fax +33 (0) 62
41 76 54, or for North America: SOCATA
NORTH AMERICA, 7501 South Airport
Road, North Perry Airport, Pembroke Pines,
Florida 33023; telephone: (954) 893—-1400;
fax: (954) 964-4141; email: mysocata@socata.
daher.com; Internet: http://mysocata.com.
You may review this referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

Issued in Kansas Gity, Missouri, on
November 27, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013—-29006 Filed 12—3—-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0977; Directorate
Identifier 2013—NM-190-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all The
Boeing Company Model 717-200
airplanes. This proposed AD was
prompted by multiple reports of
cracking in the overwing frames. This
proposed AD would require repetitive
inspections for cracking in the overwing
frames, and corrective actions if
necessary. We are proposing this AD to

detect and correct such cracking, which
could result in a severed frame and
might increase the loading of adjacent
frames, resulting in damage to the
adjacent structure and consequent loss
of structural integrity of the airplane.
DATES: We must receive comments on
this proposed AD by January 21, 2014.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, CA 90846—0001; telephone
206—-544-5000, extension 2; fax 206—
766-5683; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Eric
Schrieber, Aerospace Engineer,
Airframe Branch, ANM—120L, Los
Angeles Aircraft Certification Office
(ACO), FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562-627-5348; fax: 562-627—
5210; email: eric.schrieber@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2013-0977; Directorate Identifier 2013—
NM-190-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received multiple reports of
cracking in the overwing frames on
Boeing Model 717 airplanes. The
airplanes had accumulated between
18,235 and 36,208 total flight hours, and
between 11,991 and 45,091 total flight
cycles. The cracks, caused by fatigue,
originated in the upper radius of the
frame inboard tab just below the floor.
This condition, if not corrected, could
result in a severed frame, which might
increase the loading of adjacent frames
and result in damage to the adjacent
structure and consequent loss of
structural integrity of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 717-53A0036, dated August 12,
2013. For information on the procedures
and compliance times, see this service
information at http://regulations.gov by
searching for Docket No. FAA-2013—
0977.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between this Proposed AD
and the Service Information.”

The FAA worked in conjunction with
industry, under the Airworthiness
Directives Implementation Aviation
Rulemaking Committee, to enhance the
AD system. One enhancement was a
new process for annotating which steps
in the service information are required
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for compliance with an AD.
Differentiating these steps from other
tasks in the service information is
expected to improve an owner’s/
operator’s understanding of crucial AD
requirements and help provide
consistent judgment in AD compliance.
The actions specified in the service
information described previously
include steps that are labeled as RC
(required for compliance) because these
steps have a direct effect on detecting,
preventing, resolving, or eliminating an
identified unsafe condition.

As noted in the specified service
information, steps labeled as RC must be
done to comply with the proposed AD.
However, steps that are not labeled as
RC are recommended. Those steps that
are not labeled as RC may be deviated
from, done as part of other actions, or

done using accepted methods different
from those identified in the service
information without obtaining approval
of an alternative method of compliance
(AMOC), provided the steps labeled as
RC can be done and the airplane can be
put back in a serviceable condition. Any
substitutions or changes to steps labeled
as RC will require approval of an
AMOC.

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” are actions that correct or
address any condition found. Corrective
actions in an AD could include, for
example, repairs.

Differences Between This Proposed AD
and the Service Information

The service bulletin specifies to
contact the manufacturer for

ESTIMATED COSTS

instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

e In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Costs of Compliance
We estimate that this proposed AD
affects 129 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost

Parts cost

Cost per product Cost on U.S. operators

Inspections

spection cycle.

22 work-hours x $85 per hour = $1,870 per in-

$0

$1,870 per inspection
cycle.

$241,230 per inspection
cycle.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need these replacements:

. Cost per
Action Labor cost Parts cost product
Replacement of a frame station .................. 126 work-hours x $85 per hour = $10,710 ...coeovevveieceeieceeieene $83,060 $93,770

In addition, for the on-condition
repairs specified in this proposed AD,
we have received no definitive data that
would enable us to provide cost
estimates.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR Part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2013-0977; Directorate Identifier 2013—
NM-190-AD.

(a) Comments Due Date

We must receive comments by January 21,
2014.
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(b) Affected Ads specified compliance time after the effective ~ ACO, FAA, 3960 Paramount Boulevard,
None. date of this AD. Lakewood, CA 90712—4137; phone: 562—627—
(2) Where Boeing Alert Service Bulletin 5348; fax: 562—-627-5210; email:
(c) Applicability 717-53A0036, dated August 12, 2013, eric.schrieber@faa.gov.

This AD applies to all The Boeing
Company Model 717-200 airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by multiple reports
of cracking in the overwing frames. We are
issuing this AD to detect and correct such
cracking, which could result in a severed
frame and might increase the loading of
adjacent frames, resulting in damage to the
adjacent structure and consequent loss of
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions

At the applicable time specified in
paragraph (g)(1) or (g)(2) of this AD, do a
general visual inspection and a high
frequency eddy current (HFEC) inspection for
cracking of the left-side and right-side
overwing frames at station 737, and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 717-53A0036,
dated August 12, 2013, except as required by
paragraph (h)(3) of this AD. Do all applicable
corrective actions before further flight.
Except as required by paragraph (h)(2) of this
AD, repeat the inspections thereafter at the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 717-53A0036, dated August 12,
2013.

(1) For Group 1, Configuration 1 airplanes
identified in Boeing Alert Service Bulletin
717-53A0036, dated August 12, 2013: At the
time specified in table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 717-53A0036, dated August 12,
2013, except as provided by paragraph (h)(1)
of this AD.

(2) For Group 1, Configuration 2 airplanes
identified in Boeing Alert Service Bulletin
717-53A0036, dated August 12, 2013: At the
applicable time specified in paragraph
(g)(2)() or (g)(2)(ii) of this AD.

(i) For airplanes on which the overwing
frame has not been replaced: Within 9,300
flight cycles after accomplishing the
inspections specified in Boeing Multi
Operator Message (MOM) MOM-MOM-13-
0375-01B, dated May 9, 2013.

(ii) For airplanes on which the overwing
frame has been replaced: Within 12,000 flight
cycles after replacing the frame.

(h) Exceptions to Service Information

(1) Where Boeing Alert Service Bulletin
717-53A0036, dated August 12, 2013,
specifies a compliance time “after the
original issue date of this service bulletin,”
this AD requires compliance within the

specifies to contact Boeing for the
compliance time of an inspection repetitive
interval, this AD requires a compliance time
approved by the FAA in accordance with the
procedures specified in paragraph (j) of this
AD.

(3) Where Boeing Alert Service Bulletin
717-53A0036, dated August 12, 2013,
specifies to contact Boeing for repair
instructions, this AD requires repair before
further flight using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD.

(i) Credit for Previous Actions

This paragraph provides credit for only the
initial general visual inspection, HFEC
inspection, and frame replacement required
by paragraph (g) of this AD, if those actions
were performed before the effective date of
this AD using Boeing Multi Operator Message
(MOM) MOM-MOM-13-0375-01B, dated
May 9, 2013.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

(4) If the service information contains steps
that are labeled as RC (Required for
Compliance), those steps must be done to
comply with this AD; any steps that are not
labeled as RC are recommended. Those steps
that are not labeled as RC may be deviated
from, done as part of other actions, or done
using accepted methods different from those
identified in the specified service
information without obtaining approval of an
AMOGC, provided the steps labeled as RC can
be done and the airplane can be put back in
a serviceable condition. Any substitutions or
changes to steps labeled as RC require
approval of an AMOC.

(k) Related Information

(1) For more information about this AD,
contact: Eric Schrieber, Aerospace Engineer,
Airframe Branch, ANM-120L, Los Angeles

(2) For service information identified in
this AD, Boeing Commercial Airplanes,
Attention: Data & Services Management, 3855
Lakewood Boulevard, MC D800-0019, Long
Beach, CA 90846-0001; telephone 206-544—
5000, extension 2; fax 206-766—5683;
Internet https://www.myboeingfleet.com.

Issued in Renton, Washington, on
November 26, 2013.
Jeffrey E. Duven,

Manager, Transport Airp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-29004 Filed 12—-3-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |
[Docket No. FDA-2013-N-1524]

Bulk Drug Substances That May Be
Used To Compound Drug Products in
Accordance With Section 503B of the
Federal Food, Drug, and Cosmetic Act,
Concerning Outsourcing Facilities;
Request for Nominations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification; request for
nominations.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
preparing to develop a list of bulk drug
substances (bulk drugs) that may be
used to compound drug products in
accordance with section 503B of the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act), concerning outsourcing
facilities. To identify candidates for this
bulk drugs list, interested groups and
individuals may nominate specific bulk
drug substances, and FDA is describing
the information that should be provided
to the Agency in support of each
nomination.

DATES: Submit either electronic or
written nominations for the bulk drug
substances list by March 4, 2014.
ADDRESSES: You may submit
nominations, identified by Docket No.
FDA-2013-N—1524, by any of the
following methods.

Electronic Submissions

Submit electronic nominations in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
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Written Submissions

Submit written nominations in the
following ways:

e Mail/Hand delivery/Courier (for
paper submissions): Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2013-N-1524 for this
request for nominations. All
nominations received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
nominations, see the “Request for
Nominations” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
nominations received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Marissa Chaet Brykman, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, Suite 5100,
Silver Spring, MD 20993-0002, 301—
796-3110.

SUPPLEMENTARY INFORMATION:

I. Background

The Drug Quality and Security Act
(DQSA) adds a new section 503B to the
FD&C Act (21 U.S.C. 353b) that creates
a new category of “outsourcing
facilities.” * Outsourcing facilities, as
defined in section 503B of the FD&C
Act, are facilities that meet certain
conditions described in section 503B,
including registering with FDA as an
outsourcing facility. If these conditions
are satisfied, a drug compounded by or
under the direct supervision of a
licensed pharmacist in an outsourcing
facility is exempt from two sections of
the FD&C Act: (1) Section 502(f)(1) (21
U.S.C. 352(f)(1)) (concerning the
labeling of drugs with adequate
directions for use) and (2) section 505
(21 U.S.C. 355) (concerning the approval
of human drug products under new
drug applications (NDAs) or abbreviated
new drug applications (ANDAs)); but

1The DQSA also removes from section 503A of
the FD&C Act the provisions that had been held
unconstitutional by the U.S. Supreme Court in
2002. See Thompson v. Western States Med. Ctr.,
535 U.S. 357 (2002).

not section 501(a)(2)(B) (21 U.S.C.
351(a)(2)(B)) (concerning current good
manufacturing practice for drugs).

One of the conditions in section 503B
of the FD&G Act that must be satisfied
to qualify for the exemptions is that an
outsourcing facility does not compound
using a bulk drug substance unless: (1)
The bulk drug substance appears on a
list established by the Secretary
identifying bulk drug substances for
which there is a clinical need, or the
drug compounded from such bulk drug
substance appears on the drug shortage
list in effect under section 506E of the
FD&C Act (21 U.S.C. 356¢) at the time
of compounding, distribution, and
dispensing; (2) “if an applicable
monograph exists under the United
States Pharmacopeia, the National
Formulary, or another compendium or
pharmacopeia recognized by the
Secretary for purposes of this paragraph,
the bulk drug [substance complies] with
the monograph;” (3) the bulk drug
substance is manufactured by an
establishment that is registered under
section 510 of the FD&C Act (21 U.S.C.
360); and (4) the bulk drug substance is
accompanied by a valid certificate of
analysis (see section 503B(a)(2) of the
FD&C Act).

Section 503B of the FD&C Act refers
to the definition of “‘bulk drug
substance” in FDA regulations at 21
CFR 207.3(a)(4): “‘any substance that is
represented for use in a drug and that,
when used in the manufacturing,
processing, or packaging of a drug,
becomes an active ingredient or a
finished dosage form of the drug, but the
term does not include intermediates
used in the synthesis of such
substances” (see section 503B(a)(2)).

II. Request for Nominations

To identify candidates for this list,
FDA is seeking public input in the form
of specific bulk drug nominations. All
interested groups and individuals may
nominate specific bulk drug substances
for inclusion on the list.

Nominations should include the
following information about the bulk
drug substance being nominated and the
product(s) that will be compounded
using such substance, and any other
relevant information available. If the
information requested is unknown or
unavailable, that fact should be noted
accordingly.

Bulk Drug Substance

Ingredient name;

Chemical name;

Common name(s);

Chemical grade or description of
the strength, quality, and purity of the
ingredient;

¢ Information about how the
ingredient is supplied (e.g., powder,
liquid);

¢ Information about recognition of the
substance in foreign pharmacopeias and
the status of its registration(s) in other
countries, including whether
information has been submitted to USP
for consideration of monograph
development;

¢ A bibliography of available safety
and efficacy data,? including any
relevant peer-reviewed medical
literature; and

¢ An explanation of why there is a
clinical need to compound from the
bulk drug substance.

Compounded Product

¢ Information about the dosage
form(s) into which the drug substance
will be compounded (including
formulations);

¢ Information about the strength(s) of
the compounded product(s);

¢ Information about the anticipated
route(s) of administration of the
compounded product(s);

¢ Information about the past and
proposed use(s) of the compounded
product(s), including the rationale for
its use or why the compounded
product(s), as opposed to an FDA-
approved product, is necessary; and

e Available stability data for the
compounded product(s).

FDA cannot guarantee that all drugs
nominated during the nomination
period will be considered for inclusion
on the next published bulk drugs list.
Nominations received during the
nomination period that are supported by
the most complete and relevant
information will likely be evaluated
first. Nominations that are not evaluated
during this first phase will receive
consideration for list amendments,
because the development of this list will
be an ongoing process. Individuals and
organizations also will be able to
petition FDA to make additional list
amendments after the list is published.

Interested persons may submit either
electronic nominations to http://
www.regulations.gov or written
nominations to the Division of Dockets
Management (see ADDRESSES). It is only
necessary to send one set of
nominations. Identify nominations with
the docket number found in brackets in
the heading of this document. Received
nominations may be seen in the
Division of Dockets Management
between 9 a.m. and 4 p.m., Monday

2FDA recognizes that the available safety and
efficacy data supporting consideration of a bulk
drug substance for inclusion on the list may not be
of the same type, amount, or quality as is required
to support an NDA.
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through Friday, and will be posted to
the docket at http://
www.regulations.gov.

Dated: November 27, 2013.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2013-28978 Filed 12-2-13; 11:15 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |
[Docket No. FDA-2013-N-1523]

Drug Products That Present
Demonstrable Difficulties for
Compounding Under Sections 503A
and 503B of the Federal Food, Drug,
and Cosmetic Act; Request for
Nominations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification; request for
nominations.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
preparing to develop a list of drug
products that present demonstrable
difficulties for compounding (difficult-
to-compound list). To identify
candidates for this list, FDA is
encouraging interested groups and
individuals to nominate specific drug
products or categories of drug products
and is describing the information that
should be provided to the Agency in
support of each nomination.

DATES: Submit written or electronic
comments by March 4, 2014.

ADDRESSES: You may submit comments,
identified by Docket No. FDA—-2013-N-
1523, by any of the following methods.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Mail/Hand delivery/Courier [for
paper submissions]: Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2013-N-1523 for this
request for nominations. All comments

received may be posted without change
to http://www.regulations.gov, including
any personal information provided. For
additional information on submitting
comments, see the “Request for
Nominations” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Marissa Chaet Brykman, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, suite 5100,
Silver Spring, MD 20993-0002, 301—
796-3110.

SUPPLEMENTARY INFORMATION:

I. Background

Section 503A of the Federal Food,
Drug, and Cosmetic Act (FD&C Act) (21
U.S.C. 353a) describes the conditions
under which a human drug product
compounded for an identified
individual patient based on a
prescription is entitled to an exemption
from three sections of the FD&C Act: (1)
Section 501(a)(2)(B) (21 U.S.C.
351(a)(2)(B)) (concerning current good
manufacturing practice for drugs); (2)
section 502(f)(1) (21 U.S.C. 352(f)(1))
(concerning the labeling of drugs with
adequate directions for use); and (3)
section 505 (21 U.S.C. 355) (concerning
the approval of human drug products
under new drug applications (NDAs) or
abbreviated new drug applications
(ANDASs)).

One of the conditions for such an
exemption is that the compounded drug
product is not a “drug product
identified by the Secretary by regulation
as a drug product that presents
demonstrable difficulties for
compounding that reasonably
demonstrate an adverse effect on the
safety or effectiveness of that drug
product” (section 503A(b)(3)(A) of the
FD&C Act).

Section 503A(d)(1) of the FD&C Act
requires that before issuing regulations
to implement section 503A(b)(3)(A) of
the FD&C Act, an advisory committee
on compounding be convened and
consulted ‘“unless the Secretary
determines that the issuance of such
regulations before consultation is
necessary to protect the public health”
(section 503A(d)(1) of the FD&C Act).

At a meeting on July 13 and 14, 2000,
the Pharmacy Compounding Advisory
Committee discussed and provided FDA
with advice about the Agency’s efforts
to develop a list of drugs that present
demonstrable difficulties for
compounding. FDA had published a
notice of that meeting in the Federal
Register of June 29, 2000 (65 FR 40104).
However, before a list could be
developed, the constitutionality of
section 503A was challenged in court
because it included restrictions on the
advertising or promotion of the
compounding of any particular drug,
class of drug, or type of drug and the
solicitation of prescriptions for
compounded drugs. These provisions
were held unconstitutional by the U.S.
Supreme Court in 2002.1 After the court
decision, FDA suspended its efforts to
develop the difficult-to-compound list.

The Drug Quality and Security Act
(DQSA) removes from section 503A of
the FD&C Act the provisions that had
been held unconstitutional by the U.S.
Supreme Court in 2002. By removing
these provisions, the new law removes
uncertainty regarding the validity of
section 503A, clarifying that it applies
nationwide. Therefore, FDA is
reinitiating its efforts to develop a list of
drug products that present demonstrable
difficulties for compounding that
reasonably demonstrate an adverse
effect on the safety or effectiveness of
that drug product.

In addition, the DQSA adds a new
section 503B to the FD&C Act (21 U.S.C.
353b) that creates a new category of
“outsourcing facilities.” Outsourcing
facilities, as defined in section 503B, are
facilities that meet certain conditions
described in section 503B, including
registering with FDA as an outsourcing
facility. If these conditions are satisfied,
a drug compounded by or under the
direct supervision of a licensed
pharmacist in an outsourcing facility is
exempt from two sections of the FD&C
Act: (1) Section 502(f)(1) and (2) section
505; but not section 501(a)(2)(B).

One of the conditions in section 503B
that must be satisfied to qualify for the
exemptions is that an outsourcing
facility does not compound a drug
identified (directly or as part of a
category of drugs) on a list published by
the Secretary of drugs or categories of
drugs that present demonstrable
difficulties for compounding that are
reasonably likely to lead to an adverse
effect on the safety or effectiveness of
the drug or category of drugs, taking into
account the risks and benefits to
patients, or the drug is compounded in

1See Thompson v. Western States Med. Ctr., 535
U.S. 357 (2002).
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accordance with all applicable
conditions that are necessary to prevent
the drug or category of drugs from
presenting such demonstrable
difficulties (see section 503B(a)(6)(A)
and (a)(6)(B) of the FD&C Act). Section
503B(c)(2) of the FD&C Act requires that
before issuing regulations to implement
section 503B(a)(6) of the FD&C Act, an
advisory committee on compounding be
convened and consulted.

FDA intends to develop and publish
a single list of drug products and
categories of drug products that cannot
be compounded and still qualify for any
of the exemptions set forth in sections
503A and 503B because they present
demonstrable difficulties for
compounding.

II. Request for Nominations

To identify candidates for the
difficult-to-compound list, FDA is
seeking public input in the form of
specific drug products or categories of
drug products that are difficult to
compound. Interested groups and
individuals may nominate drug
products or categories of drug products
that are difficult to compound for
inclusion on the list. After evaluating
the nominations and, as required by
Congress, consulting with the Pharmacy
Compounding Advisory Committee (see
sections 503A(d)(1) and 503B(c)(2) of
the FD&C Act), FDA will issue the list
as a regulation under notice-and-
comment rulemaking procedures.

Nominations should include the
following for each drug product or drug
product category nominated, and any
other relevant additional information
available:

e Name of drug product or drug
product category;

¢ Reason why the drug product or
drug product category should be
included on the list, taking into account
the risks and benefits to patients.

Reasons may include but are not
limited to:

O The potential effect of
compounding on the potency, purity,
and quality of a drug product, which
could affect the safety and effectiveness
of the drug product. Factors that may be
relevant to this determination include:

1. Drug Delivery System

e Is a sophisticated drug delivery
system required to ensure dosing
accuracy and/or reproducibility?

o Is the safety or efficacy of the
product a concern if there is product-to-
product variability?

2. Drug Formulation and Consistency

e Is a sophisticated formulation of the
drug product required to ensure dosing
accuracy and/or reproducibility?

¢ Because of the sophisticated
formulation, is product-to-product
uniformity of the drug product often
difficult to achieve?

o Is the safety or efficacy of the
product a concern if there is product-to-
product variability?

3. Bioavailability

e Is it difficult to achieve and
maintain a uniformly bioavailable
dosage form?

o Is the safety or effectiveness of the
product a concern if the bioavailability
varies?

4. Complexity of Compounding

o Is the compounding of the drug
product complex?

e Are there multiple, complicated, or
interrelated steps?

o Is there a significant potential for
error in one or more of the steps that
could affect drug safety or effectiveness?

5. Facilities and Equipment

e Are sophisticated facilities and/or
equipment required to ensure proper
compounding of the drug product?

o Is there a significant potential for
error in the use of the facilities or
equipment that could affect drug safety
or effectiveness?

6. Training

e Is specialized, highly technical
training essential to ensure proper
compounding of the drug product?

7. Testing and Quality Assurance

¢ Is sophisticated, difficult-to-perform
testing of the compounded drug product
required to ensure potency, purity,
performance characteristics, or other
important characteristics prior to
dispensing?

o Is there a significant potential for
harm if the product is compounded
without proper quality assurance
procedures and end-product testing?

O Adverse effects that could result
when the drug product or drug product
category is not made according to
appropriate conditions.

FDA cannot guarantee that all drug
products or drug product categories
nominated during the nomination
period will be considered for inclusion
on the next published difficult to
compound list. Nominations received
during the comment period that are
supported by the most complete and
relevant information will likely be
evaluated first. Nominations that are not
evaluated during this first phase will

receive consideration for list
amendments, because the development
of this list will be an ongoing process.
Individuals and organizations also will
be able to petition FDA to make
additional list amendments after the list
is published.

Interested persons may submit either
electronic comments regarding this
document to http://www.regulations.gov
or written comments to the Division of
Dockets Management (see ADDRESSES). It
is only necessary to send one set
comments. Identify comments with the
docket number found in the brackets in
the heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

Dated: November 27, 2013.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2013-28980 Filed 12-2-13; 11:15 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |

[Docket No. FDA-2013-N-1525]

List of Bulk Drug Substances That May
Be Used in Pharmacy Compounding;
Bulk Drug Substances That May Be
Used To Compound Drug Products in
Accordance With Section 503A of the
Federal Food, Drug, and Cosmetic Act

AGENCY: Food and Drug Administration,
HHS.

ACTION: Withdrawal of proposed rule;
request for nominations.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
withdrawing the proposed rule to list
bulk drug substances used in pharmacy
compounding and preparing to develop
a list of bulk drug substances (bulk
drugs) that may be used to compound
drug products, although they are neither
the subject of a United States
Pharmacopeia (USP) or National
Formulary (NF) monograph nor
components of FDA-approved drugs. To
identify candidates for this bulk drugs
list, interested groups and individuals
may nominate specific bulk drug
substances, and FDA is describing the
information that should be provided to
the Agency in support of each
nomination.
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DATES: FDA is withdrawing the
proposed rule published January 7, 1999
(64 FR 996), as of December 4, 2013.
Submit written or electronic
nominations for the bulk drug
substances list by March 4, 2014.

ADDRESSES: You may submit
nominations, identified by Docket No.
FDA-2013-N-1525, by any of the
following methods.

Electronic Submissions

Submit electronic nominations in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting “comments.”

Written Submissions

Submit written nominations in the
following ways:

e Mail/Hand delivery/Courier (for
paper submissions): Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Agency name and
docket number FDA-2013-N-1525 for
this request for nominations. All
nominations received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
nominations, see the “Request for
Nominations” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
nominations received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Marissa Chaet Brykman, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, suite 5100,
Silver Spring, MD 20993-0002, 301—
796-3110.

SUPPLEMENTARY INFORMATION:

I. Background

Section 503A of the Federal Food,
Drug, and Cosmetic Act (FD&C Act) (21
U.S.C. 353a) describes the conditions
under which a human drug product
compounded for an identified
individual patient based on a
prescription is entitled to an exemption
from three sections of the FD&C Act: (1)
section 501(a)(2)(B) (21 U.S.C.

351(a)(2)(B)) (concerning current good
manufacturing practice (CGMP) for
drugs); (2) section 502(f)(1) (21 U.S.C.
352(f)(1)) (concerning the labeling of
drugs with adequate directions for use);
and (3) section 505 (21 U.S.C. 355)
(concerning the approval of human drug
products under new drug applications
(NDAsS) or abbreviated new drug
applications (ANDAsS)).

One of the conditions for such an
exemption is that a drug product may be
compounded if the licensed pharmacist
or licensed physician compounds the
drug product using bulk drug
substances that: “(I) comply with the
standards of an applicable United States
Pharmacopoeia or National Formulary
monograph, if a monograph exists, and
the United States Pharmacopoeia
chapter on pharmacy compounding; (II)
if such a monograph does not exist, are
drug substances that are components of
drugs approved by the Secretary; or (III)
if such a monograph does not exist and
the drug substance is not a component
of a drug approved by the Secretary, that
appear on a list developed by the
Secretary through regulations issued by
the Secretary under subsection (d) [of
Section 503A]” (section 503A(b)(1)(A)@{)
of the FD&C Act).

Section 503A refers to the definition
of “bulk drug substance” in FDA
regulations at 21 CFR 207.3(a)(4): “any
substance that is represented for use in
a drug and that, when used in the
manufacturing, processing, or packaging
of a drug, becomes an active ingredient
or a finished dosage form of the drug,
but the term does not include
intermediates used in the synthesis of
such substances.” See section
503A(b)(1)(A) of the FD&C Act.

Section 503A(d)(1) of the FD&C Act
requires that, before issuing regulations
to implement section
503A(b)(1)(A)(H)(IM) of the FD&C Act, an
advisory committee on compounding be
convened and consulted ‘“unless the
Secretary determines that the issuance
of such regulations before consultation
is necessary to protect the public
health” (section 503A(d)(1) of the FD&C
Act).

As described in more detail below, in
1998, FDA began to develop a list of
bulk drug substances that may be used
in compounding, but before a final rule
was published, the constitutionality of
section 503 A was challenged in court
because it included restrictions on the
advertising or promotion of the
compounding of any particular drug,
class of drug, or type of drug and the
solicitation of prescriptions for
compounded drugs. These provisions
were held unconstitutional by the U.S.

Supreme Court in 2002.1 After the court
decision, FDA suspended its efforts to
develop the list of bulk drug substances
that could be used in compounding.

The Drug Quality and Security Act
(DQSA) removes from section 503A of
the FD&C Act the provisions that had
been held unconstitutional by the U.S.
Supreme Court in 2002.2 By removing
these provisions, the new law removes
uncertainty regarding the validity of
section 503A, clarifying that it applies
nationwide. Therefore, FDA is
reinitiating its efforts to develop a list of
bulk drug substances that may be used
in compounding under section 503A.

II. Previous Efforts To Develop the List
of Bulk Drug Substances Under Section
503A of the FD&C Act

In the Federal Register of April 7,
1998 (63 FR 17011), FDA invited all
interested persons to nominate bulk
drug substances for inclusion on the list
of bulk drug substances that may be
used in compounding under section
503A. In total, FDA received
nominations for 41 different drug
substances. After evaluating the
nominated drugs and consulting with
the Pharmacy Compounding Advisory
Committee as required by section 503A,
FDA published a proposed rule
proposing to list 20 drugs on the section
503A bulk drugs list in January 1999 (64
FR 996, January 7, 1999). The proposed
rule also discussed 10 nominated drug
substances that were still under
consideration for the bulk drugs list.
The Pharmacy Compounding Advisory
Committee reconvened in May 1999 to
discuss drugs included in the proposed
rule, in addition to other bulk drug
substances (see 64 FR 19791 (April 22,
1999)). However, as explained
previously (see the ‘“Background”
section), after the 2002 U.S. Supreme
Court decision, the Agency suspended
its efforts to develop the bulk drugs list
under section 503A.

FDA intends to reconsider the bulk
drug substances that were proposed for
inclusion on the list and that neither
have an applicable USP or NF
monograph nor are components of an
FDA-approved drug due to the time

1See Thompson v. Western States Med. Ctr., 535
U.S. 357 (2002).

2The DQSA also adds a new section 503B to the
FD&C Act (21 U.S.C. 353b) that creates a new
category of “outsourcing facilities.” For additional
information concerning bulk drug substances that
may be used to compound drug products in
accordance with section 503B, see the notice, “Bulk
Drug Substances That May Be Used to Compound
Drug Products in Accordance with Section 503B of
the Federal Food, Drug, and Cosmetic Act,
Concerning Outsourcing Facilities; Request for
Nominations” published in this issue of the Federal
Register.
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lapse since the last proposal. Therefore,
the Agency withdraws the proposed
rule, “List of Bulk Drug Substances That
May Be Used in Pharmacy
Compounding,” published in the
Federal Register of January 7, 1999 (64
FR 996).

III. Request for Nominations

To identify candidates for this list,
FDA is seeking public input in the form
of specific bulk drug nominations. All
interested groups and individuals may
nominate specific bulk drug substances
for inclusion on the list. After
evaluating the nominations and, as
required by section 503A, consulting
with the USP and the Pharmacy
Compounding Advisory Committee,
FDA will issue the list as a regulation
under notice-and-comment rulemaking
procedures.

Nominations should include the
following information about the bulk
drug substance being nominated and the
product(s) that will be compounded
using such substance, and any other
relevant information available. If the
information requested is unknown or
unavailable, that fact should be noted
accordingly.

Bulk Drug Substance

¢ Ingredient name;

e Chemical name;

e Common name(s);

¢ Chemical grade or description of
the strength, quality, and purity of the
ingredient;

¢ Information about how the
ingredient is supplied (e.g., powder,
liquid);

¢ Information about recognition of the
substance in foreign pharmacopeias and
the status of its registration(s) in other
countries, including whether
information has been submitted to USP
for consideration of monograph
development; and

¢ A bibliography of available safety
and efficacy data,? including any
relevant peer-reviewed medical
literature.

Compounded Product

¢ Information about the dosage
form(s) into which the drug substance
will be compounded (including
formulations);

¢ Information about the strength(s) of
the compounded product(s);

¢ Information about the anticipated
route(s) of administration of the
compounded product(s);

3FDA recognizes that the available safety and
efficacy data supporting consideration of a bulk
drug substance for inclusion on the list may not be
of the same type, amount, or quality as is required
to support an NDA.

¢ Information about the past and
proposed use(s) of the compounded
product(s), including the rationale for
its use or why the compounded
product(s), as opposed to an FDA-
approved product, is necessary; and

e Available stability data for the
compounded product(s).

FDA cannot guarantee that all drugs
nominated during the nomination
period will be considered for inclusion
on the next published bulk drugs list.
Nominations received during the
nomination period that are supported by
the most complete and relevant
information will likely be evaluated
first. Nominations that are not evaluated
during this first phase will receive
consideration for list amendments, as
the development of this list will be an
ongoing process. Individuals and
organizations also will be able to
petition FDA to make additional list
amendments after the list is published.

Interested persons may submit either
electronic nominations to http://
www.regulations.gov or written
nominations to the Division of Dockets
Management (see ADDRESSES). It is only
necessary to send one set of
nominations. Identify nominations with
the docket number found in the brackets
in the heading of this document.
Received nominations may be seen in
the Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday, and will be posted to
the docket at http://
www.regulations.gov.

Dated: November 27, 2013.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2013-28979 Filed 12-2-13; 11:15 am]
BILLING CODE 4160-01-P

OVERSEAS PRIVATE INVESTMENT
CORPORATION

22 CFR Part 706
[No. FOIA—2013]
RIN 3420-ZA00

Freedom of Information

AGENCY: Overseas Private Investment
Corporation.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: This rule proposes revisions
to the Overseas Private Investment
Corporation’s (“OPIC”) Freedom of
Information Act (FOIA) regulations by
making substantive and administrative
changes. These revisions are intended to
supersede OPIC’s current FOIA
regulations, located at this Part. The

proposed rule incorporates the FOIA
revisions contained in the Openness
Promotes Effectiveness in our National
Government Act of 2007 (“OPEN
Government Act”’), makes
administrative changes to reflect OPIC’s
cost, and organizes the regulations to
more closely match those of other
agencies for ease of reference. The
proposed rule also reflects the
disclosure principles established by
President Barack Obama and Attorney
General Eric Holder in their FOIA
Policy Memoranda issued on January
12, 2009 and March 19, 2009,
respectively.

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before January
3, 2014.

ADDRESSES: You may submit comments,
identified by Docket Number FOIA—
2013, by one of the following methods:

e Email: foia@opic.gov. Include
docket number FOIA-2013 in the
subject line of the message.

e Mail: Nichole Cadiente,
Administrative Counsel, Overseas
Private Investment Corporation, 1100
New York Avenue NW., Washington,
DC 20527. Include docket number
FOIA-2013 on both the envelope and
the letter.

FOR FURTHER INFORMATION CONTACT:
Nichole Cadiente, Administrative
Counsel, (202) 336—8400, or foia@
opic.gov.

SUPPLEMENTARY INFORMATION: The
revision of Part 706 incorporates
changes to the language and structure of
the regulations and adds new provisions
to implement the OPEN Government
Act. OPIC is already complying with
these changes and this proposed
revision serves as OPIC’s formal
codification of the applicable law and
its practice.

The most significant change in this
proposed rule revision is the treatment
of business submitters. This section will
define confidential commercial
information more concisely and provide
a default expiration date for
confidentiality labels. This will enable
OPIC to more efficiently process
requests for commercial information,
which compose the majority of OPIC’s
FOIA requests. Among other substantive
changes: the search date is now the
responsive record cutoff date, the
information OPIC posts online has been
clarified, there is more detail on how to
request records about an individual, and
illustrative examples have been added.

In general, comments received,
including attachments and other
supporting materials, are part of the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:foia@opic.gov
mailto:foia@opic.gov
mailto:foia@opic.gov

72844 Federal Register/Vol.

78, No. 233/ Wednesday, December 4, 2013 /Proposed Rules

public record and are available to the
public. Do not submit any information
in your comment or supporting
materials that you consider confidential
or inappropriate for public disclosure.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., the head of
OPIC has certified that this proposed
rule, as promulgated, will not have a
significant economic impact on a
substantial number of small entities.
The proposed rule implements the
FOIA, a statute concerning the release of
federal records, and does not
economically impact Federal
Government relations with the private
sector. Further, under the FOIA,
agencies may recover only the direct
costs of searching for, reviewing, and
duplicating the records processes for
requesters. Based on OPIC’s experience,
these fees are nominal.

Executive Order 12866

OPIC is exempted from the
requirements of this Executive Order
per the Office of Management and
Budget’s October 12, 1993
memorandum. Accordingly, OMB did
not review this proposed rule. However
this rule was generally composed with
the principles stated in section 1(b) of
the Executive Order in mind.

Unfunded Mandates Reform Act of
1995 (2 U.S.C. 202-05)

This proposed rule will not result in
the expenditure by State, local, and
tribal governments in the aggregate, or
by the private sector, of $100,000,000 or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801 et
seq.)

This proposed rule is not a major rule
as defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This regulation
will not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United State based companies
to compete with foreign-based
companies in domestic and export
markets.

List of Subjects in 22 CFR Part 706

Administrative practice and
procedure, Freedom of information,
Privacy.

For the reasons stated in the preamble
the Overseas Private Investment
Corporation proposes to revise 22 CFR
Part 706 as follows:

PART 706—INFORMATION
DISCLOSURE UNDER THE FREEDOM
OF INFORMATION ACT

Subpart A—General

§706.1 Description.
§706.2 Policy.
§706.3

§706.4
records.

Scope.

Preservation and transfer of

§706.5 Other rights and services.
Subpart B—Obtaining OPIC Records
§706.10 Publically available records.

§706.11

Subpart C—Fees for Requests for Non-
Public Records

Requesting non-public records.

§706.20 Types of fees.
§706.21
§706.22
§706.23

§706.24 Requirements for waiver or
reduction of fees.

Requester categories.
Fees charged.

Advance Payment.

Subpart D—Processing of Requests for
Non-Public Records

§706.30 Timing of responses to requests.

§706.31 Responses to requests.

§706.32 Confidential commercial
information.

§706.33 Administrative appeals.
Authority: 5 U.S.C. §552

Subpart A—General

§706.1 Description.

This part contains the rules that the
Overseas Private Investment
Corporation (“OPIC”) follows in
processing requests for records under
the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552 as amended.
These rules should be read together
with the FOIA and the Uniform
Freedom of Information Fee Schedule
and Guidelines published by the Office
of Management and Budget at 52 FR
10012 (Mar. 27, 1987) (“OMB
Guidelines”).

§706.2 Policy.

It is OPIC’s policy to make its records
available to the public to the greatest
extent possible, in keeping with the
spirit of the FOIA. This policy includes
providing reasonably segregable
information from records that also
contain information that may be
withheld under the FOIA. However,
implementation of this policy also
reflects OPIC’s view that the soundness
and viability of many of its programs
depend in large measure upon full and
reliable commercial, financial, technical
and business information received from
applicants for OPIC assistance and that
the willingness of those applicants to
provide such information depends on
OPIC’s ability to hold it in confidence.
Consequently, except as provided by
law and in this part, information
provided to OPIC in confidence will not
be disclosed without the submitter’s
consent.

§706.3 Scope.

This regulation applies to all agency
records in OPIC’s possession and
control. This regulation does not compel
OPIC to create records or to ask outside
parties to provide documents in order to
satisfy a FOIA request. OPIC may,
however, in its discretion and in
consultation with a FOIA requester,
create a new record as a partial or
complete response to a FOIA request. In
responding to requests for information,
OPIC will consider only those records
within its possession and control as of
the date of OPIC’s search.

§706.4 Preservation and transfer of
records.

(a) Preservation of records. OPIC
preserves all correspondence pertaining
to the requests that it receives under this
part, as well as copies of all requested
records, until disposition or destruction
is authorized pursuant to title 44 of the
United States Code or the General
Records Schedule 14 of the National
Archives and Records Administration.
Records that are identified as responsive
to a request will not be disposed of or
destroyed while they are the subject of
a pending request, appeal, or lawsuit
under the FOIA.

(b) Transfer of records to the National
Archives. Under the Records Disposal
Act, 44 U.S.C. Chapter 33, OPIC is
required to transfer legal custody and
control of records with permanent
historical value to the National
Archives. OPIC’s Finance Project and
Insurance Contract Case files generally
do not qualify as records with
permanent historical value. OPIC will
not transfer these files except when the
National Archives determines that an
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individual project or case is especially
significant or unique. If the National
Archives receives a FOIA request for
records that have been transferred it will
respond to the request in accordance
with its own FOIA regulations.

§706.5 Other rights and services.

Nothing in this subpart shall be
construed to entitle any person, as of
right, to any service or to the disclosure
of any record to which such person is
not entitled under the FOIA.

Subpart B—Obtaining OPIC Records

§706.10 Publically available records.

Many OPIC records are readily
available to the public by electronic
access, including annual reports and
financial statements, program
handbooks, press releases, application
forms, claims information, and annual
FOIA reports. Records required to be
proactively published under the FOIA
are also online. Persons seeking
information are encouraged to visit
OPIC’s Internet site at: www.opic.gov to
see what information is already
available before submitting a request.

§706.11 Requesting non-public records.

(a) General information. (1) How to
submit. To make a request for records a
requester must submit a written request
to OPIC’s FOIA Office either by mail to
Overseas Private Investment
Corporation, 1100 New York Avenue
NW., Washington, DC 20527 or
electronic mail to FOIA@opic.gov. The
envelope or subject line should read
“Freedom of Information Request” to
ensure proper routing. The request is
considered received by OPIC upon
actual receipt by OPIC’s FOIA Office.

(2) Records about oneself. A requester
who is making a request for records
about himself or herself must verify his
or her identity by providing a notarized
statement or a statement under 28
U.S.C. 1746, a law that permits
statements to be made under penalty of
perjury as a substitute for notarization,
stating that the requester is the person
he or she claims to be.

(3) Records about a third party. Where
a request for records pertains to a third
party, a requester may receive greater
access by submitting a notarized
authorization signed by that individual,
a declaration by that individual made in
compliance with the requirements set
forth in 28 U.S.C. 1746 authorizing
disclosure of the records to the
requester, proof of guardianship, or
proof that the individual is deceased
(e.g., a copy of a death certificate or an
obituary). OPIC may require a requester
to supply additional information if

necessary in order to verify that a
particular individual has consented to
disclosure.

(b) Description of records sought.
Requesters must describe the records
sought in sufficient detail to enable
OPIC personnel to locate them with a
reasonable amount of effort. To the
extent possible, requesters should
include specific information that may
assist OPIC in identifying the requested
records, such as the project name,
contract number, date or date range,
country, title, name, author, recipient,
subject matter of the record, or reference
number. In general, requesters should
include as much detail as possible about
the specific records or the types of
records sought. If a requester fails to
reasonably describe the records sought,
OPIC will inform the requester what
additional information is needed or why
the request is deficient. Any time you
spend clarifying your request in
response to OPIC’s inquiry is excluded
from the 20 working-day period (or any
extension of this period) that OPIC has
to respond to your request. Requesters
who are attempting to reformulate or
modify such a request may discuss their
request with a FOIA Officer or a FOIA
Public Liaison. When a requester fails to
provide sufficient detail after having
been asked to clarify a request OPIC
shall notify the requester that the
request has not been properly made and
that no further action will be taken.

(c) Format. You may state the format
(paper copies, electronic scans, etc.) in
which you would like OPIC to provide
the requested records. If you do not state
a preference, you will receive any
released records in the format most
convenient to OPIC.

(d) Requester information. You must
include your name, mailing address,
and telephone number. You may also
provide your electronic mail address,
which will allow OPIC to contact you
quickly to discuss your request and
respond to your request electronically.

(e) Fees. You must state you
willingness to pay fees under these
regulations or, alternately, your
willingness to pay up to a specified
limit. If you believe that you qualify for
a partial or total fee waiver under
§706.10(c) you should request a waiver
and provide justification as required by
§706.10(c). If your request does not
contain a statement of your willingness
to pay fees or a request for a fee waiver,
OPIC will consider your request an
agreement to pay up to $25.00 in fees.

Subpart C—Fees for Requests of Non-
Public Records.

§706.20 Types of fees.

(a) Direct costs are those expenses that
an agency expends in searching for and
duplicating (and, in the case of
commercial-use requests, reviewing)
records in order to respond to a FOIA
request. For example, direct costs
include the salary of the employee
performing the work (i.e., the basic rate
of pay for the employee, plus 16 percent
of that rate to cover benefits) and the
cost of operating computers and other
electronic equipment. OPIC shall ensure
that searches, review, and duplication
are conducted in the most efficient and
the least expensive manner. Direct costs
do not include overhead expenses such
as the costs of space, and of heating or
lighting a facility.

(b) Duplication is reproducing a copy
of a record or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, audiovisual materials, or
electronic records, among others.

(c) Review is the examination of a
record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting the record and marking the
appropriate exemptions. Review costs
are properly charged even if a record
ultimately is not disclosed. Review time
also includes time spent both obtaining
and considering any formal objection to
disclosure made by a confidential
commercial information submitter
under Section 706.32(c) of this subpart,
but it does not include time spent
resolving general legal or policy issues
regarding the application of exemptions.

(d) Search is the process of looking for
and retrieving records or information
responsive to a request. Search time
includes page-by-page or line-by-line
identification of information within
records; and the reasonable efforts
expended to locate and retrieve
information from electronic records.
Search costs are properly charged even
if no records are located.

§706.21 Request categories.

(a) A Commercial Use request is a
request that asks for information for a
use or a purpose that furthers a
commercial, trade, or profit interest,
which can include furthering those
interests through litigation.

(b) An Educational Use request is one
made on behalf of an educational
institution, defined as any school that


mailto:FOIA@opic.gov
http://www.opic.gov

72846

Federal Register/Vol. 78, No. 233/ Wednesday, December 4, 2013 /Proposed Rules

operates a program of scholarly
research. A requester in this category
must show that the request is authorized
by, and is made under the auspices of,
a qualifying institution and that the
records are not sought for a commercial
use, but rather are sought to further
scholarly research. Records requested
for the intention of fulfilling credit
requirements are not considered to be
sought for an educational institution’s
use.

(c) A Noncommercial Scientific
Institution Use request is a request made
on behalf of a noncommercial scientific
institution, defined as an institution that
is not operated on a “‘commercial” basis,
as defined in paragraph (a) of this
section, and that is operated solely for
the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry. A requester in this
category must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research and not for a
commercial use.

(d) A News Media Request is a request
made by a representative of the news
media in that capacity. A representative
of the news media is defined as any
person or entity that actively gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. The term ‘“news” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast news to the
public at large and publishers of
periodicals that disseminate news and
make their products available through a
variety of means to the general public.
A request for records that supports the
news-dissemination function of the
requester shall not be considered to be
for a commercial use. “Freelance”
journalists who demonstrate a solid
basis for expecting publication through
a news media entity shall be considered
as working for that entity. A publishing
contract would provide the clearest
evidence that publication is expected;
however, OPIC shall also consider a
requester’s past publication record in
making this determination. OPIC’s
decision to grant a requester media
status will be made on a case-by-case
basis based upon the requester’s
intended use.

§706.22 Fees charged.

(a) In responding to FOIA requests,
OPIC will charge the following fees

unless a waiver or reduction of fees has
been granted under section 706.24 of
this section.

(1) Search. (i) Search fees shall be
charged for all requests subject to the
restrictions of paragraph (b) of this
section.

(ii) For each hour spent by personnel
searching for requested records,
including electronic searches that do
not require new programming, the fees
will be as follows: Professional—$41.50;
and administrative—$33.50.

(iii) Requesters will be charged the
direct costs associated with conducting
any search that requires the creation of
a new program to locate the requested
records.

(iv) For requests that require the
retrieval of records stored at a Federal
records center operated by the National
Archives and Records Administration
(NARA), additional costs shall be
charged in accordance with the
Transactional Billing Rate Schedule
established by NARA.

(2) Duplication. Duplication fees will
be charged to all requesters, subject to
the restrictions of paragraph (b) of this
section. OPIC will honor a requester’s
preference for receiving a record in a
particular form or format where it is
readily reproducible in the form or
format requested. Where photocopies
are supplied, OPIC will provide one
copy per request at a cost of $0.15 per
page. For copies of records produced on
tapes, disks, or other electronic media,
OPIC will charge the direct costs of
producing the copy, including operator
time. Where paper documents must be
scanned in order to comply with a
requester’s preference to receive the
records in an electronic format, the
requester shall pay the direct costs
associated with scanning those
materials. For other forms of duplication
OPIC will charge the direct costs.

(3) Review. Review fees will be
charged to requesters who make
commercial-use requests. Review fees
will be assessed in connection with the
initial review of the record, i.e., the
review conducted by OPIC to determine
whether an exemption applies to a
particular record or portion of a record.
No charge will be made for review at the
administrative appeal stage of
exemptions applied at the initial review
stage. However, if the appellate
authority determines that a particular
exemption no longer applies, any costs
associated with the re-review of the
records in order to consider the use of
other exemptions may be assessed as
review fees. Review fees will be charged
at the same rates as those charged for a
search under paragraph (a)(1)(ii) of this
section.

(b) Restrictions on charging fees. (1)
No search fees will be charged for
educational use requests,
noncommercial scientific use requests,
or news media requests as defined in
§706.21. When OPIC fails to comply
with the time limits in which to respond
to a request, and if no unusual or
exceptional circumstances apply to the
processing of the request, OPIC may not
charge search fees, or, in the instances
of requests from requesters defined in
§ 706.21(b)—(d), may not charge
duplication fees.

(2) Except for requesters seeking
records for a commercial use, OPIC will
provide without charge:

(i) The first 100 pages of duplication
(or the cost equivalent for other media);
and

(ii) The first two hours of search.

(3) When the total fee calculated
under this section is $25.00 or less for
any request, no fee will be charged.

(c) Notice of anticipated fees in excess
of authorization. When OPIC determines
or estimates that the fees to be assessed
in accordance with this section will
exceed the amount authorized, OPIC
will notify the requester of the actual or
estimated amount of the fees, including
a breakdown of fees for search, review,
and duplication. Processing will be
halted until the requester commits in
writing to pay the actual or estimated
total fee. This time will not count
against OPIC’s twenty day processing
time or any extension of that time. Such
a commitment must be made by the
requester in writing, must indicate a
given dollar amount, and must be
received by OPIC within thirty calendar
days from the date of notification of the
fee estimate. If a commitment is not
received within this period, the request
shall be closed. A FOIA Officer or FOIA
Public Liaison is available to assist any
requester in reformulating a request in
an effort to reduce fees.

(d) Charges for other services.
Although not required to provide
special services, if OPIC chooses to do
so as a matter of administrative
discretion, the direct costs of providing
the service will be charged. Examples of
such services include certifying that
records are true copies, providing
multiple copies of the same document,
or sending records by means other than
first class mail.

(e) Charging interest. OPIC may
charge interest on any unpaid bill
starting on the thirty-first day following
the billing date. Interest charges will be
assessed at the rate provided in 31
U.S.C. 3717 and will accrue from the
billing date until payment is received by
OPIC. OPIC will follow the provisions of
the Debt Collection Act of 1982 (Public
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Law 97-365, 96 Stat. 1749), as amended,
and its administrative procedures,
including the use of consumer reporting
agencies, collection agencies, and offset.

(f) Aggregating requests. If OPIC
reasonably believes that a requester or a
group of requesters acting in concert is
attempting to divide a single request
into a series of requests for the purpose
of avoiding fees, OPIC may aggregate
those requests and charge accordingly.

(g) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute that
specifically requires an agency to set
and collect fees for particular types of
records. In instances where records
responsive to a request are subject to a
statutorily-based fee schedule program,
OPIC will inform the requester of the
contact information for that source.

(h) Remittances. All payments under
this Part must be in the form of a check
or a bank draft denominated in U.S.
currency. Checks should be made
payable to the order of United States
Treasury and mailed to the OPIC FOIA
Office.

§706.23 Advance payments.

(a) For requests other than those
described in paragraphs (i)(2) and (i)(3)
of § 706.22, OPIC will not require the
requester to make an advance payment
before work is commenced or continued
on a request. Payment owed for work
already completed (i.e., payment before
copies are sent to a requester) is not an
advance payment.

(b) When OPIC determines or
estimates that a total fee to be charged
under this section will exceed $250.00,
it may require that the requester make
an advance payment up to the amount
of the entire anticipated fee before
beginning to process the request. OPIC
may elect to process the request prior to
collecting fees when it receives a
satisfactory assurance of full payment
from a requester with a history of
prompt payment.

(c) Where a requester has previously
failed to pay a properly charged FOIA
fee to any agency within thirty calendar
days of the billing date, OPIC may
require that the requester pay the full
amount due, plus any applicable
interest on that prior request. OPIC may
also require that the requester make an
advance payment of the full amount of
any anticipated fee before OPIC begins
to process a new request or continues to
process a pending request or any
pending appeal. Where OPIC has a
reasonable basis to believe that a
requester has misrepresented his or her
identity in order to avoid paying

outstanding fees, it may require that the
requester provide proof of identity.

(d) In cases in which OPIC requires
advance payment, 'OPIC’s response time
will be tolled and further work will not
be completed until the required
payment is received. If the requester
does not pay the advance payment
within thirty calendar days after the
date of OPIC’s fee letter, OPIC may
administratively close the request.

§706.24 Requirements for waiver or
reduction of fees.

(a) Records responsive to a request
shall be furnished without charge or at
a reduced rate below that established
under § 706.22, where OPIC determines,
based on all available information, that
the requester has demonstrated that:

(1) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and

(2) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(b) In deciding whether disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public
understanding of operations or activities
of the government, OPIC will consider
the following factors:

(1) The subject of the request must
concern identifiable operations or
activities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated.

(2) The disclosable portions of the
requested records must be meaningfully
informative about government
operations or activities in order to be
“likely to contribute” to an increased
public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either the same or a
substantially identical form, would not
contribute to such understanding where
nothing new would be added to the
public’s understanding.

(3) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
as well as his or her ability and
intention to effectively convey
information to the public shall be
considered. It shall ordinarily be
presumed that a representative of the
news media satisfies this consideration.

(4) The public’s understanding of the
subject in question must be enhanced by
the disclosure to a significant extent.

However, OPIC shall not make value
judgments about whether the
information at issue is “important”
enough to be made public.

(c) To determine whether disclosure
of the requested information is
primarily in the commercial interest of
the requester, OPIC will consider the
following factors:

(1) OPIC shall identify any
commercial interest of the requester, as
defined in paragraph (b)(1) of this
section, that would be furthered by the
requested disclosure. Requesters shall
be given an opportunity to provide
explanatory information regarding this
consideration.

(2) A waiver or reduction of fees is
justified where the public interest is
greater than any identified commercial
interest in disclosure.

(d) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(e) Requests for a waiver or reduction
of fees should be made when the request
is first submitted to OPIC and should
address the criteria referenced above. A
requester may submit a fee waiver
request at a later time so long as the
underlying record request is pending or
on administrative appeal. When a
requester who has committed to pay
fees subsequently asks for a waiver of
those fees and that waiver is denied, the
requester will be required to pay any
costs incurred up to the date the fee
waiver request was received.

(f) The burden of presenting sufficient
evidence or information to justify the
requested fee waiver or reduction falls
on the requester.

Subpart D—Processing of Requests
for Non-Public Records.

§706.30 Timing of responses to requests.

(a) In general. OPIC ordinarily will
respond to requests within twenty
business days unless the request
involves unusual circumstances as
described in subparagraph (d) of this
section. The response time will
commence on the date that the request
is received by the FOIA Office, but in
any event not later than ten working
days after the request is first received by
OPIC. Any time tolled under paragraph
(c) of this section does not count against
OPIC’s response time.

(b) Multitrack processing. OPIC has a
track for requests that are granted
expedited processing, in accordance
with the standards set forth in
paragraph (e) of this section. All non-
expedited requests are processed on the
regular track in the order they are
received.
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(c) Tolling of response time. OPIC
may toll its response time once to seek
clarification of a request in accordance
with Section 706.11(b) or as needed to
resolve fee issues in accordance with
§§706.22(c) and 706.23(d). The
response time will resume upon OPIC’s
receipt of the requester’s clarification or
upon resolution of the fee issue.

(d) Unusual circumstances. Whenever
the statutory time limits for processing
cannot be met because of “unusual
circumstances” as defined in the FOIA,
and OPIC extends the time limits on
that basis, OPIC will notify the requester
in writing of the unusual circumstances
involved and of the date by which
processing of the request can be
expected to be completed. This notice
will be sent before the expiration of the
twenty day period to respond. Where
the extension exceeds ten working days,
the requester will be provided an
opportunity to modify the request or
agree to an alternative time period for
processing. OPIC will make its
designated FOIA contact and its FOIA
Public Liaison available for this
purpose.

(e) Aggregating requests. For the
purposes of satisfying unusual
circumstances under the FOIA, OPIC
may aggregate requests in cases where it
reasonably appears that multiple
requests, submitted either by a requester
or by a group of requesters acting in
concert, constitute a single request that
would otherwise involve unusual
circumstances. OPIC will not aggregate
multiple requests that involve unrelated
matters.

(f) Expedited processing.

(1) Requests and appeals will be
processed on an expedited basis
whenever it is determined that they
involve:

(i) Circumstances in which the lack of
expedited processing could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual;

(ii) An urgency to inform the public
about an actual or alleged Federal
government activity, if made by a
person who is primarily engaged in
disseminating information;

(2) A request for expedited processing
may be made at any time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct,
explaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (e)(1)(ii)
of this section, a requester who is not a
full-time member of the news media
must establish that he or she is a person
whose primary professional activity or
occupation is information

dissemination. Such a requester also
must establish a particular urgency to
inform the public about the government
activity involved in the request—one
that extends beyond the public’s right to
know about government activity
generally. A requester cannot satisfy the
“urgency to inform” requirement solely
by demonstrating that numerous articles
have been published on a given subject.
OPIC may waive the formal certification
requirement at its discretion.

(4) OPIC shall notify the requester
within ten calendar days of the receipt
of a request for expedited processing of
its decision whether to grant or deny
expedited processing. If expedited
processing is granted, the request shall
be given priority, placed in the
processing track for expedited requests,
and shall be processed as soon as
practicable. If OPIC denies expedited
processing, any appeal of that decision
which complies with the procedures set
forth in Section 706.33 of this subpart
shall be acted on expeditiously.

§706.31 Responses to requests.

(a) Acknowledgments of requests. If a
request will take longer than ten days to
process, OPIC will send the requester an
acknowledgment letter that assigns the
request an individualized tracking
number.

(b) Grants of requests. OPIC will
notify the requester in writing if it
makes a determination to grant a request
in full or in part. The notice will inform
the requester of any fees charged under
Section 706.22 of this part. OPIC will
disclose the requested records to the
requester promptly upon payment of
any applicable fees.

(c) Adverse determinations of
requests. OPIC will notify the requester
in writing if it makes an adverse
determination denying a request in any
respect. Adverse determinations, or
denials of requests, include decisions
that: The requested record is exempt, in
whole or in part; the request does not
reasonably describe the records sought;
the information requested is not a
record subject to the FOIA; the
requested record does not exist, cannot
be located, or has been destroyed; or the
requested record is not readily
reproducible in the form or format
sought by the requester. Adverse
determinations also include denials
involving fees or fee waiver matters or
denials of requests for expedited
processing.

(d) Content of denial letter. The denial
letter will be signed by the person
responsible for the denial, and will
include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons for
the denial, including any FOIA
exemptions applied;

(3) An estimate of the volume of any
records or information withheld, for
example, by providing the number of
pages or some other reasonable form of
estimation. This estimation is not
required if the volume is otherwise
indicated by deletions marked on
records that are disclosed in part, or if
providing an estimate would harm an
interest protected by an applicable
exemption;

(4) A brief description of the types of
information withheld and the reasons
for doing so. A description and
explanation are not required if
providing it would harm an interest
protected by an applicable exemption;

(5) A statement that the denial may be
appealed under Section 706.33(a) of this
subpart, and a description of the
requirements set forth therein; and

(6) Notice of any fees charged under
§706.22 of this part.

(e) Markings on released documents.
Where technically feasible, OPIC will
mark withholdings made on released
documents at the place where the
withholding has been made and will
include the exemption applied.
Markings on released documents must
be clearly visible to the requester.

(f) Referrals to other government
agencies. If you request a record in
OPIC’s possession that was created or
classified by another Federal agency,
OPIC will promptly refer your request to
that agency for direct response to you
unless OPIC can determine by
examining the record or by informal
consultation with the originating agency
that the record may be released in whole
or part. OPIC will notify you of any such
referral.

§706.32 Confidential commercial
information.

(a) Definitions.

(1) Confidential commercial
information means commercial or
financial information obtained from a
submitter that may be protected from
disclosure under Exemption 4 of the
FOIA. Exemption 4 protects:

(i) Trade secrets; or

(ii) Commercial or financial
information that is privileged or
confidential where either: Disclosure of
the information would cause substantial
competitive harm to the submitter, or
the information is voluntarily submitted
and would not customarily be publicly
released by the submitter.

(2) Submitter means any person or
entity who provides confidential
commercial information to OPIC,
directly or indirectly.



Federal Register/Vol. 78, No. 233/ Wednesday, December 4, 2013 /Proposed Rules

72849

(b) Designation of confidential
commercial information. All submitters
may designate, by appropriate markings,
any portions of their submissions that
they consider to be protected from
disclosure under the FOIA. The
markings may be made at the time of
submission or at a later time. These
markings will be considered by OPIC in
responding to a FOIA request but such
markings (or the absence of such
markings) will not be dispositive as to
whether the marked information is
ultimately released. Unless otherwise
requested and approved these markings
will be considered no longer applicable
ten years after submission or five years
after the close of the associated project,
whichever is later.

(c) When notice to submitters is
required.

(1) Except as provided in paragraph
(d) of this section, OPIC’s FOIA Office
will use reasonable efforts to notify a
submitter in writing whenever:

(i) The requested information has
been designated in good faith by the
submitter as confidential commercial
information; or

(i) OPIC has reason to believe that the
requested information may be protected
from disclosure under Exemption 4.

(2) This notification will describe the
nature and scope of the request, advise
the submitter of its right to submit
written objections in response to the
request, and provide a reasonable time
for response. The notice will either
describe the commercial information
requested or include copies of the
requested records. In cases involving a
voluminous number of submitters,
notice may be made by posting or
publishing the notice in a place or
manner reasonably likely to accomplish
it.

(d) Exceptions to submitter notice
requirements. The notice requirements
of this section shall not apply if:

(1) OPIC determines that the
information is exempt under the FOIA;

(2) The information lawfully has been
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in
accordance with the requirements of
Executive Order 12600 of June 23, 1987.

(e) Opportunity to object to
disclosure.

(1) The submitter may, at any time
prior to the disclosure date described in
paragraph (c)(2) of this section, submit
to OPIC’s FOIA Office detailed written
objections to the disclosure of the
requested information, specifying the
grounds upon which it contends that
the information should not be disclosed.

In setting forth such grounds, the
submitter should explain the basis of its
belief that the nondisclosure of any item
of information requested is mandated or
permitted by law. In the case of
information that the submitter believes
to be exempt from disclosure under
subsection (b)(4) of the FOIA, the
submitter shall explain why the
information is considered a trade secret
or commercial or financial information
that is privileged or confidential and
either: How disclosure of the
information would cause substantial
competitive harm to the submitter, or
why the information should be
considered voluntarily submitted and
why it is information that would not
customarily be publicly released by the
submitter. Information provided by a
submitter pursuant to this paragraph
may itself be subject to disclosure under
the FOIA.

(2) A submitter who fails to respond
within the time period specified in the
notice shall be considered to have no
objection to disclosure of the
information. Information received after
the date of any disclosure decision will
not be considered. Any information
provided by a submitter under this
subpart may itself be subject to
disclosure under the FOIA.

(3) The period for providing OPIC
with objections to disclosure of
information may be extended by OPIC
upon receipt of a written request for an
extension from the submitter. Such
written request shall set forth the date
upon which any objections are expected
to be completed and shall provide
reasonable justification for the
extension. In its discretion, OPIC may
permit more than one extension.

(f) Analysis of objections. OPIC will
consider a submitter’s objections and
specific grounds for nondisclosure in
deciding whether to disclose the
requested information.

(g) Notice of intent to disclose. If OPIC
rejects the submitter’s objections, in
whole or in part, OPIC will promptly
notify the submitter of its determination
at least five working days prior to
release of the information. The
notification will include:

(1) A statement of the reasons why
each of the submitter’s disclosure
objections was not sustained;

(2) A description of the information to
be disclosed, or a copy thereof; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent to
the notice.

(h) Notice of FOIA lawsuit. Whenever
a requester files a FOIA lawsuit seeking
to compel the disclosure of confidential
commercial information, OPIC will
promptly notify the submitter.

(i) Requester notification. OPIC will
notify a requester whenever it provides
the submitter with notice and an
opportunity to object to disclosure and
whenever a submitter files a lawsuit to
prevent the disclosure of the
information.

§706.33 Administrative appeals.

(a) Requirements for making an
appeal. A requester may appeal any
adverse determinations denying his or
her request to OPIC’s Vice President and
General Counsel at FOIA@opic.gov or
1100 New York Avenue NW.,
Washington, DC 20527. Examples of
adverse determinations are provided in
Section 706.06(c) of this subpart. The
requester must make the appeal in
writing and it must be postmarked, or in
the case of electronic submissions,
transmitted, within twenty working
days following the date on which the
requester receives OPIC’s denial.
Appeals that have not been postmarked
or transmitted within the twenty days
will be considered untimely and will be
administratively closed with notice to
the requester. The appeal letter should
include the assigned request number.
The requester should mark both the
appeal letter and envelope, or subject
line of the electronic transmission,
“Freedom of Information Act Appeal.”

(b) Adjudication of appeals. OPIC’s
Vice President and General Counsel or
his/her designee will render a written
decision within twenty working days
after the date of OPIC’s receipt of the
appeal, unless an extension of up to ten
working days is deemed necessary due
to unusual circumstances. The requester
will be notified in writing of any
extension.

(c) Decisions on appeals. A decision
that upholds the initial determination
will contain a written statement that
identifies the reasons for the affirmance,
including any FOIA exemptions
applied, and will provide the requester
with notification of the statutory right to
file a lawsuit or the ability to request
mediation from the Office of
Government Information Services. If an
initial determination is remanded or
modified on appeal the requester will be
notified in writing. OPIC’s FOIA Office
will then process the request in
accordance with that appeal
determination and respond directly to
the requester. If an appeal is granted in
whole or in part, the information will be
made available promptly, provided the
requirements of § 706.22 regarding
payment of fees are satisfied.

(d) When appeal is required. Before
seeking court review, a requester
generally must first submit a timely
administrative appeal.


mailto:FOIA@opic.gov

72850 Federal Register/Vol.

78, No. 233/ Wednesday, December 4, 2013 /Proposed Rules

Dated: November 22, 2013.
Nichole Cadiente,
Administrative Counsel, Department of Legal
Affairs.
[FR Doc. 2013—-28914 Filed 12—3-13; 8:45 am]
BILLING CODE P

OVERSEAS PRIVATE INVESTMENT
CORPORATION

22 CFR Part 713
[No. TOUHY-2013]

RIN 3420-AA02

Production of Nonpublic Records and
Testimony of OPIC Employees in Legal
Proceedings

AGENCY: Overseas Private Investment
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: This rule proposes revisions
to the Overseas Private Investment
Corporation’s (“OPIC”) regulations
governing the production of nonpublic
testimony or records for court
proceedings, commonly known as
Touhy regulations after Touhy v. Ragen,
340 U.S. 462 (1951).

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before January
3, 2014.

ADDRESSES: You may submit comments,
identified by Docket Number TOUHY—
2013, by one of the following methods:

e Email: foia@opic.gov. Include
docket number TOUHY-2013 in the
subject line of the message.

e Mail: Nichole Cadiente,
Administrative Counsel, Overseas
Private Investment Corporation, 1100
New York Avenue NW., Washington,
DC 20527. Include docket number
TOUHY-2013 on both the envelope and
the letter.

FOR FURTHER INFORMATION CONTACT:
Nichole Cadiente, Administrative
Counsel, (202) 336—-8400, or
foia@opic.gov.

SUPPLEMENTARY INFORMATION: The
amendment of Part 713 clarifies that the
Touhy regulations must be complied
with prior to the serving of a subpoena.
In general, comments received,
including attachments and other
supporting materials, are part of the
public record and are available to the
public. Do not submit any information
in your comment or supporting
materials that you consider confidential
or inappropriate for public disclosure.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., the head of
OPIC has certified that this proposed
rule, as promulgated, will not have a
significant economic impact on a
substantial number of small entities.
The proposed rule amends regulations
governing the procedures for a third
party to request government records and
testimony in litigation, and does not
economically impact Federal
Government relations with the private
sector. Further, under these regulations,
OPIC may only charge the actual cost for
records, based upon FOIA regulations in
Part 706, and the fees set by the court
for witness testimony. OPIC is
authorized to charge actual costs for its
services based on 31 U.S.C. 9701.

Executive Order 12866

OPIC is exempted from the
requirements of this Executive Order
per the Office of Management and
Budget’s October 12, 1993
memorandum. Accordingly, OMB did
not review this proposed rule. However
this rule was generally composed with
the principles stated in § 1(b) of the
Executive Order in mind.

Unfunded Mandates Reform Act of
1995 (2 U.S.C. 202-05)

This proposed rule will not result in
the expenditure by State, local, and
tribal governments in the aggregate, or
by the private sector, of $100,000,000 or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801 et
seq.)

This proposed rule is not a major rule
as defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This regulation
will not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United State based companies
to compete with foreign-based
companies in domestic and export
markets.

List of Subjects in 22 CFR Part 713

Administrative practice and
procedure, Courts, Government
employees, Subpoenas.

For the reasons stated in the preamble
the Overseas Private Investment
Corporation proposes to amend 22 CFR
Part 713 as follows:

PART 713—PRODUCTION OF
NONPUBLIC RECORDS AND
TESTIMONY OF OPIC EMPLOYEES IN
LEGAL PROCEEDINGS

m 1. The authority citation for part 713
continues to read as follows:

Authority: 5 U.S.C. 301; 5 U.S.C. 552; 5
U.S.C. 552a; 5 U.S.C. 702, 18 U.S.C. 207; 18
U.S.C. 641; 22 U.S.C. 2199(d); 28 U.S.C.
1821.

m 2. Revise § 713.2 to read as follows:

§713.2 When does this part apply?

This part applies if you want to obtain
nonpublic records or testimony of an
OPIC employee for a legal proceeding. It
does not apply to records that OPIC is
required to release, records which OPIC
discretionarily releases under the
Freedom of Information Act (FOIA),
records that OPIC releases to federal or
state investigatory agencies, records that
OPIC is required to release pursuant to
the Privacy Act, 5 U.S.C. 552a, or
records that OPIC releases under any
other applicable authority.

m 3. Revise § 713.3 to read as follows:

§713.3 How do | request nonpublic
records or testimony?

To request nonpublic records or the
testimony of an OPIC employee, you
must submit a written request as
described in § 713.4 of this part to the
Vice-President/General Counsel of
OPIC. If you serve a subpoena on OPIC
or an OPIC employee before submitting
a written request and receiving a final
determination, OPIC will oppose the
subpoena on the grounds that you failed
to follow the requirements of this part.
m 4. Revise § 713.5 to read as follows:

§713.5 When should | make my request?
Submit your request at least 45 days
before the date you need the records or
testimony. If you want your request
processed in a shorter time, you must
explain why you could not submit the
request earlier and why you need such
expedited processing. OPIC retains full
discretion to grant, deny, or propose a
new completion date on any request for
expedited processing. If you are
requesting the testimony of an OPIC
employee, OPIC expects you to
anticipate your need for the testimony
in sufficient time to obtain it by
deposition. The Vice-President/General
Counsel may well deny a request for
testimony at a legal proceeding unless
you explain why you could not have
used deposition testimony instead. The
Vice-President/General Counsel will
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determine the location of a deposition,
taking into consideration OPIC’s interest
in minimizing the disruption for an
OPIC employee’s work schedule and the
costs and convenience of other persons
attending the deposition.

m 5. Revise the section heading of
§713.10 to read as follows:

§713.10 Definitions.

* * * * *

Dated: November 22, 2013.
Nichole Cadiente,
Administrative Counsel, Department of Legal
Affairs.
[FR Doc. 2013-28954 Filed 12—3-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF EDUCATION

34 CFR Chapters I-VI
RIN 1894—-AA05
[Docket ID ED-2013-011-0110]

Proposed Priority—Promise Zones

AGENCY: Department of Education.

ACTION: Proposed priority; notice to
reopen the public comment period.

SUMMARY: On October 25, 2013, the
Secretary of Education (Secretary)
published in the Federal Register (78
FR 63913) a notice of proposed priority
regarding the expansion of Department
of Education (Department) programs
and projects that support activities in
designated Promise Zones. This notice
established a November 25, 2013,
deadline for the submission of written
comments. We are reopening the public
comment period until December 13,
2013.

DATES: We must receive your comments
on or before December 13, 2013.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or email. To ensure
that we do not receive duplicate copies,
please submit your comments only
once. In addition, please include the
Docket ID at the top of your comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “How to Use This Site.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about these proposed
regulations, address them to Jane

Hodgdon, U.S. Department of
Education, 400 Maryland Avenue SW.,
Room 4W219, LBJ, Washington, DC
20202-3970.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information they wish to make publicly
available.

FOR FUTHER INFORMATION CONTACT: Jane
Hodgdon. Telephone: 202—453—-6620. Or
by email: Jane.Hodgdon@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Background: The Promise Zones notice
of proposed priority we published on
October 25, 2013, set November 25,
2013, as the closing dates for comments.
However, www.regulations.gov, the
Government-wide portal that allows the
public to comment electronically on
notices in the Federal Register, was
unavailable for public use most of
November 4-6, 2013, and November 10—
12, 2013. We reopen the comment
period from December 4, 2013 through
December 13, 2013 to give the public
the full 30 days to provide comments.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fedsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register, by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: November 26, 2013.
Arne Duncan,
Secretary of Education.
[FR Doc. 2013—-28799 Filed 12—3—-13; 8:45 am]|
BILLING CODE 4000-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 95
[GN Docket No. 12-354; FCC 13-144]

Commission Seeks Comment on
Licensing Models and Technical
Requirements in the 3550-3650 MHz
Band

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this notice of proposed
rulemaking, the Commission seeks
comment on some specific variations of
the licensing and technical proposals for
the 3550-3650 MHz band (3.5 GHz
Band) originally set forth in
Amendment of the Commission’s rules
with Regard to Commercial Operations
in the 3550-3650 MHz Band.

DATES: Submit comments on or before
December 5, 2013 and reply comments
on or before March 20, 2013.
ADDRESSES: You may submit comments,
identified by GN Docket No. 12-354, by
any of the following methods:

B Federal Communications
Commission’s Web site: http://
fijallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

M Mail: All hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington, DC 20554.

W People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
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information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: Paul
Powell, Attorney Advisor, Wireless
Bureau—Mobility Division at (202) 418—
1613 or Paul.Powell@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Public
Notice in GN Docket No. 12—-354, FCC
13-144A1, Notice of Proposed
Rulemaking, 78 FR 1188 (January 8,
2012) (NPRM or 3.5 GHz NPRM),
adopted and released November 1, 2013.
The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street
SW., Room CY-B402, Washington, DC
20554, (202) 488-5300, facsimile (202)
488-5563, or via email at
fec@bepiweb.com. The full text may also
be downloaded at: www.fcc.gov.
Alternative formats are available to
persons with disabilities by sending an
email to fcc504@fcc.gov or by calling the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Comment Filing Instructions:

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

B Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.

B Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

B All hand-delivered or messenger-
delivered paper filings for the

Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

B Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

B U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Ex Parte Rules

As noted in the NPRM, this
proceeding has been designated as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules.

Initial Paperwork Reduction Act
Analysis

The NPRM included a separate
request for comment from the general
public and the Office of Management
and Budget on the information
collection requirements contained
therein, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13, and the Small Business Paperwork
Relief Act of 2002, Public Law 107-198.
This Public Notice seeks further
comment on some proposals and
alternatives initially raised in the
NPRM. We invite supplemental
comment on these requirements in light
of the details and issues raised in the
Public Notice.

Synopsis of the Public Notice of
Proposed Rulemaking

I. Introduction

In December 2012, the Commission
released a Notice of Proposed
Rulemaking (NPRM) seeking comment
on a new Citizens Broadband Service in
the 3550—-3650 MHz band (3.5 GHz
Band) for shared, commercial uses,
including small cell networks. The
NPRM proposed a three-tier, license-by-
rule authorization framework that
would facilitate rapid broadband
deployment while protecting existing
incumbent users of the 3.5 GHz Band.
See 3.5 GHz NPRM, 78 FR 1188. The

NPRM solicited comment on all aspects
of this proposal, including the
appropriate licensing framework and
the potential uses of each service tier
and the Commission has received
extensive comment from a wide range of
stakeholders in response. The
Commission also held a workshop on
March 14, 2013 to bring together diverse
perspectives on the band and foster
productive discussion on the NPRM.
Based upon our review of the
substantial record before us, we have
determined that it would be in the
public interest to solicit further
comment on specific alternative
licensing proposals inspired by some of
the suggestions made by commenters
and workshop participants to facilitate
use of the band for a diverse array of
applications.

This proposed rule builds on the
NPRM and elaborates on some
alternative licensing concepts described
in that document. We refer to these
elaborated licensing concepts as the
Revised Framework. The Revised
Framework describes an integrated
approach to dynamically authorizing
access to the Priority Access and
General Authorized Access (GAA) tiers
of the 3.5 GHz Band and represents one
logical approach towards implementing
the next generation of spectrum
management systems in light of the
proposals and alternative proposals set
forth in the NPRM, the presentations
made at the workshop, and the record
in this proceeding. This proposed rule
also includes examples of possible
technical specifications, which could
enable multiple networks to coexist in
the band within a given geographic area.
We seek detailed comment on the
Revised Framework and the possible
technical criteria. We request that
commenters provide technical and cost-
benefit analyses to support their
positions.

Our goal in seeking comment on the
Revised Framework is to supplement
the record with focused comment on
licensing and authorization concepts for
the 3.5 GHz Band. This Public Notice
does not discuss issues related to shared
operations with incumbent federal and
Fixed Satellite System (FSS) users,
potential out-of-band interference
issues, or any potential geographic
restrictions on commercial use of the 3.5
GHz Band.

II. Discussion

With this notice of proposed
rulemaking, we seek comment on some
specific variations of the licensing and
technical proposals set forth in the
NPRM. The Revised Framework
discussed below synthesizes elements
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from the NPRM and various commenter
proposals into an integrated
authorization scheme for the 3.5 GHz
Band. In doing so, we seek to advance
the discussion about how new
technologies can facilitate coexistence
between different kinds of users with
different rights in the band. The Revised
Framework retains the three-tier model
proposed in the NPRM but, consistent
with alternative authorization methods
raised in the NPRM, expands the
eligibility criteria for the Priority Access
tier and explores innovative means of
assigning exclusive authorizations
within the tier. Like the NPRM’s main
proposal, the Revised Framework would
leverage the unique capabilities of small
cell and SAS technologies to enable
sharing between users in the Priority
Access and GAA tiers. Specifically, the
Revised Framework contains the
following core concepts: (1) An SAS to
dynamically manage frequency
assignments and automatically enforce
access to the Priority Access and GAA
tiers; (2) open eligibility for Priority
Access tier use; (3) granular but
administratively-streamlined licensing
of the Priority Access tier; (4) mutually
exclusive spectrum rights for Priority
Access subject to licensing by auction,
coupled with; (5) a defined “floor” of
GAA spectrum availability, to ensure
that GAA access is available nationwide
(subject to Incumbent Access tier use);
(6) additional GAA access to unused
Priority Access bandwidth, as identified
and managed by the SAS, to maximize
dynamic use of the unutilized portion of
the band and ensure productive use of
the spectrum; (7) opportunities for
critical infrastructure facilities to obtain
targeted priority spectrum use within
specific facilities (such as a building)
that meet certain requirements to
mitigate the potential for interference to
and from other band users; and (8) a set
of baseline technical standards to
prevent harmful interference and ensure
productive use of the spectrum.

A. Priority Access Tier

The Revised Framework further
develops some alternative proposals
contained in the NPRM with respect to
the Priority Access tier. The approach to
the Priority Access tier described in the
Revised Framework reflects many
commenters’ desire to open the Priority
Access tier to a broader class of
potential users. At the same time, the
Revised Framework retains a significant
amount of spectrum for GAA uses and
incorporates innovative features
designed to integrate with the unique
aspects of the Citizens Broadband
Service and the 3.5 GHz Band. The
Revised Framework balances the

benefits of exclusive licensing and open
eligibility with the need to preserve
GAA spectrum access and promote
productive small cell use of the band. In
this section, we describe concepts
related to: (1) Licensee qualifications for
access to the Priority Access tier; (2) the
elements of the Priority Access Licenses
(PALSs) which could be used to
authorize access to the Priority Access
tier; and (3) potential methods for
assigning access to the Priority Access
tier when mutually exclusive
applications are received. We seek
comment, including costs and benefits,
on the revised approach to the Priority
Access tier described below.

The Revised Framework would
expand access to the Priority Access tier
to a broad class of potential users. The
NPRM proposed limiting Priority
Access eligibility to certain “mission
critical” users. In the alternative, we
also proposed a more open eligibility
model. In response to the NPRM, many
commenters supported the “open”
eligibility alternative. Several others
endorsed restricted eligibility, tailored
to specific users or industries. Under the
Revised Framework, any prospective
licensee who meets basic FCC
qualifications would be eligible to apply
for Priority Access licenses. We seek
detailed comment on this approach,
including the potential range of eligible
users and any associated costs and
benefits.

1. Priority Access Licenses

In the NPRM, we asked for comment
on the technical licensing and
regulatory ramifications of our proposal
for Priority Access users. Under the
Revised Framework, a set of PALs
would define and control spectrum use
in the Priority Access tier. PALs are
intended to ensure flexible and efficient
use of the Priority Access tier, given the
characteristics of small cell networks
and advanced capabilities of an SAS.
We envision a “building block”
approach in which relatively granular
PALs could be aggregated—in space,
time, and frequency—to meet diverse
spectrum needs. We seek specific
comment below on the geographical,
temporal, and frequency dimensions of
potential PALs and on the
administrability of PALs in the context
of the broader Revised Framework.

Time. Under the Revised Framework,
PALs would have a one year, non-
renewable, term but licensees would be
able to aggregate multiple consecutive
PALs to obtain multi-year rights to
spectrum within a given geographic
area. PALs would automatically
terminate after one year and would not
be renewed. While shorter than the 10-

or 15-year terms typically associated
with area-licensed wireless services, a 1-
year term may be more appropriate in
this case. First, multiple 1-year terms
could be aggregated together to replicate
the predictability of a longer-term
license while providing much of the
flexibility inherent in shorter-term
spectrum authorizations. Second, the
use of a shorter, non-renewable license
term could simplify the administration
of the Priority Access tier by obviating
the need for some administratively-
intensive rules that are common to
longer-term licenses. These include
renewal, discontinuance, and
performance requirements associated
with a traditional spectrum license.
Third, shorter terms would allow for a
wider variety of innovative uses and
encourage consistent and efficient use of
spectrum resources. Finally, short term
licenses could promote greater
fungibility and liquidity in the
secondary market. In light of these
factors, we seek comment on the
appropriate duration of PALs and any
associated costs and benefits of this or
other proposals.

Geography. Our goal is to establish
the geographic component of PALs in a
way that allows flexible, micro-targeted
network deployments, promoting
intensive and efficient use of the
spectrum, but also allowing easy
aggregation to accommodate a larger
network footprint. Due to their low
power and small size, small cells can
provide broadband coverage and
capacity in targeted geographic areas.
This applies whether small cells are
used to offer independent broadband
service, supplemental coverage for a
macrocell network, or private network
functions.

We envision that PALs would be
authorized in a highly localized fashion,
such as at the census tract level. Census
tracts may provide an appropriately
high level of geographic resolution for
small cell deployments, while also
presenting a number of other benefits.
Currently, there are over 74,000 census
tracts in the United States targeted to an
optimum population of 4,000. Census
tracts vary in size depending on the
population density of the region, with
tracts as small as one square mile or less
in dense urban areas and up to 85,000
square miles in sparsely populated rural
regions. They generally nest into
counties and other political
subdivisions and, in turn, into the
standardized license areas commonly
used by the Commission (e.g., Cellular
Market Areas and Economic Areas).
Census tracts could be aggregated into
those or other larger areas. Census tracts
generally align with the borders of
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political boundaries (e.g., city lines) and
often to natural features, which may
affect population density (e.g., rivers).
Census tracts, therefore, may naturally
mirror key considerations in small cell
deployment by service providers, such
as tracking existing customers, plant,
and permits or rights-of-way. In
addition, the inclusion of census tracts
in census geospatial databases could
ease the incorporation of geographic and
demographic data into an SAS.

We seek comment on considerations
regarding the size of the geographic
component of the PALs. Are census
tracts an appropriate geographic unit for
PALs? If not, what standard geographic
unit would best promote the
Commission’s goals? Should other
geographic areas (e.g., counties, census
block groups) or licensing units (e.g.,
Cellular Market Areas), be used instead?
Would a standardized grid (e.g., 1
kilometer x 1 kilometer or 2 kilometer
x 2 kilometer square) overlaid on the
United States be a more appropriate
geographic unit? Alternately, could a
standardized high-resolution grid be
“nested”” within a larger grid or a
political boundary such as a county?
Commenters should identify any costs
or benefits, including a detailed
technical analysis regarding the
geographic size of the PALs.

Frequency/Bandwidth. We identify 10
megahertz unpaired channels as a
standard PAL bandwidth that balances
several objectives. First, 10 megahertz
channels provide a practically
deployable and scalable bandwidth for
high data rate technologies. Second, 10
megahertz channels divide evenly into
either the 100 megahertz (10 channels)
available in the 3.5 GHz Band or the 150
megahertz of spectrum (15 channels)
that would be available if the
supplemental plan is adopted,
providing flexibility for either proposal.
Third, 10 megahertz channels are
sufficiently granular to license multiple
Priority Access users in each geographic
area, particularly where protection of
incumbents limits the amount of
spectrum available for commercial use.
Fourth, we expect that 10 megahertz
licenses would provide useful “building
blocks” for licensees that might wish to
aggregate larger amounts of spectrum in
a given area. We seek comment on the
appropriate bandwidth for PALs and, in
particular, whether 10 megahertz blocks
appropriately balance the needs of
potential Priority Access users and the
policy objectives identified herein.
Commenters should identify any costs
or benefits, including a detailed
technical analysis of any proposed
bandwidth unit.

License Flexibility and Fungibility.
The purpose of the PAL approach is to
encourage flexible use of the 3.5 GHz
Band for an array of applications and
end users. Such applications could
include not only small cell commercial
broadband use, but private networks,
non-line of sight backhaul, and other
innovative uses. Spectrum users would
need to comply with certain technical
criteria, such as those discussed in
section III (e) below, to ensure their
effective coexistence. These
requirements are intended to be
minimal to encourage diverse spectrum
use. We seek comment on how much
technical flexibility is possible in the
3.5 GHz Band given the licensing model
proposed in the NPRM and elaborated
upon in the Revised Framework.

Administrability. The PAL concept is
intended to reduce the complexity
associated with administering and
automating licensing processes for a
large number of granular licenses by
eliminating the need for a number of
regulatory requirements associated with
longer term licenses. We seek comment
on the implications of the PAL concept
on existing Commission licensing and
authorization processes as well as for
the design of an SAS.

We also seek comment on the amount
and type of information that would need
to be collected from potential Priority
Access licensees. The Communications
Act establishes certain categories of
eligibility for license applications, while
giving the Commission broad discretion
to determine specific eligibility criteria.
See 47 U.S.C. 308 (b). In the auctions
context, the Commission typically
requires applicants for spectrum
licenses to submit short and long form
applications detailing their
qualifications and any supplemental
information the Commission deems
necessary. See 47 CFR 1.2105. The
Communications Act also limits foreign
ownership of FCC licenses, See 47
U.S.C. 310, and comprehensive
ownership information is required for
all license applications, whether or not
they are subject to competitive bidding.
See 47 CFR 1.2112. Certain additional
qualifications are prescribed by statute.
See 21 U.S.C. 862; 47 CFR 1.2001.

Given our goal of a more fungible and
administratively streamlined licensing
regime for the 3.5 GHz Band, we seek
comment on the information that must
be collected from prospective licensees
in an open eligibility environment.
What is the minimum amount of
licensee data that must be directly
collected and maintained by the
Commission to meet the requirements of
the Communications Act? Are there any
legal or other impediments to collection

and maintenance of such information by
a third party, such as an SAS operator
under Commission supervision? What
requirements, such as for information
security, would need to be imposed on
such third parties? What processes and
standards, and what Commission review
mechanism, should be applied to ensure
that licensee information is collected in
accordance with Commission rules and
all licensees meet appropriate eligibility
requirements?

2. Assignment of Priority Access
Licenses

In the NPRM, the Commission sought
comment on a proposed license-by-rule
authorization regime as well as
alternative licensing schemes, including
auctions for Priority Access tier use
within defined geographic service areas
and other assignment methodologies.
Under the Revised Framework, the
number of applications for Priority
Access rights could exceed the number
of available PALs in a given area or
timeframe and, in that event, we would
need to provide for a means of resolving
mutually exclusive applications.
Section 309(j) of the Communications
Act generally requires the Commission
to resolve mutually exclusive
applications via competitive bidding.
See 47 U.S.C. 309 (j)(1). Given the
unique nature of the PAL-based
licensing framework, we see an
opportunity with the 3.5 GHz Band to
develop more flexible and dynamic
auction mechanisms than we have used
thus far for assigning authorizations,
consistent with the requirements of
section 309(j). Therefore, we seek
comment on approaches to spectrum
assignment and auction that could be
used to productively manage use of the
Priority Access tier while allowing SAS
authorized opportunistic use of the
GAA tier as described in the NPRM.

One authorization method that could
serve the goals of this Revised
Framework would be a combination of
the license-by-rule approach proposed
in the NPRM and a more traditional
auction process. Under such an
approach, GAA users would be licensed
by rule under part 95, requiring
registration with the SAS for operation
as set forth in the NPRM. Separate
licenses would not be required for
individual GAA users. For Priority
Access users, the Commission would
not license use by rule. Instead, on a
regular basis (perhaps annually), the
Commission would open windows for
applications for available PALs. To
accommodate the ability of licensees to
aggregate consecutive one-year terms,
the Commission could offer multiple
consecutive years of PAL rights
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simultaneously. At the close of such a
“window,” the Commission would hold
an auction to assign PALs where there
are mutually exclusive applications
pending. Mutual exclusivity would be
triggered when more applications are
submitted than can be accommodated
geographically, temporally, or
spectrally.

We expect that Priority Access
authorizations would be issued on a
PAL basis, as defined above. Licensees
would have no renewal expectancy,
would automatically terminate at the
end of their one-year terms and would
be non-renewable. We do not anticipate
adopting construction or service
requirements for Priority Access
licensees due to the impracticability of
enforcing such requirements across
74,000 or more license areas with,
potentially, multiple licensees in each
area if we base PALs on census tracts.
However, to encourage deployment and
long term network planning, we
anticipate allowing potential licensees
to bid for multiple consecutive years of
PAL rights in a given geographic area at
a single auction, up to a predetermined
cap. Payment for each consecutive PAL
could be due annually prior to the
license start date and a license would
terminate automatically if the payment
is not made. Additionally, licensees
may be permitted to trade future PAL
rights via secondary market
transactions. As noted below, we
anticipate that annual auctions,
combined with microtargeted licensing
and annual pre-payment requirements
would sufficiently incentivize
construction of network facilities and
intensive spectrum use for a diverse
range of uses in the public interest
while discouraging warehousing.

We anticipate that this spectrum
assignment process would require a
greater degree of automation and,
potentially, more third-party
participation than the Commission has
employed in past auctions. Given the
large number of license areas and
relatively short license terms envisioned
in the Revised Framework, more flexible
and dynamic auction mechanisms may
be required to effectively manage use of
the Priority Access tier. We also foresee
an opportunity for third-parties to add
value to the auction process by
developing tools to help bidders manage
their inventory of PALs and structure
bids in regular auctions. We seek
comment on the degree to which such
an auction could be automated and
administered by a third party. What
kind of auction format would be most
appropriate? Should SAS managers be
permitted to administer auction process
as well or should these functions be

kept separate? What level of automation
would be required to process the
volume of applications and bids that
such an auction would entail? To what
degree could the Commission assign the
responsibility for administering this
type of auction to a qualified third party
and, if it did so, what safeguards would
be required to ensure the integrity of the
auction process? What lessons can be
drawn from prior Commission reliance
on third-parties in auction or other
contexts, including selection criteria for
and supervision of such third parties?
See, e.g., 47 U.S.C. 251(e)(10); 47 CFR
52.12; 47 CFR 54.701.

We seek comment on the auction and
licensing mechanisms discussed above,
including their economic and technical
viability, whether they are consistent
with the requirements of section 309(j),
and any other potential legal issues that
may arise. Commenters should identify
any costs or benefits associated with the
proposal. Would such an approach
properly incentivize targeted use of the
Priority Access tier by a diverse group
of users? How many consecutive years
of PALs should the Commission offer in
a single auction? What, if any, limits
should be placed on the aggregation of
PALs—in time, location, or frequency—
by a single licensee?

We also seek comment on alternative
licensing and authorization
mechanisms. For instance, could a
license-by-rule regime encompass both
the GAA and Priority Access tiers, as
they are envisioned in the Revised
Framework? Are other models
preferable? Commenters advocating
alternative assignment models should
identify any costs or benefits associated
with these approaches and should
include a detailed technical analysis.

B. Band Plan

We seek comment on a band plan that
would balance SAS-authorized
opportunistic access to the GAA tier
with targeted exclusive access to the
Priority Access tier, as described above.
Under the Revised Framework, a
minimum amount of spectrum would be
designated for GAA access in each
geographic area, leaving the remaining
bandwidth available for assignment to
priority access users on a PAL basis. We
seek comment on whether a minimum
GAA reservation should be defined in
terms a proportional ratio that can scale
with the quantity of spectrum available
in a given location or time after
protecting incumbent uses, rather than a
fixed (megahertz) bandwidth. Would a
ratio assigning a minimum of, for
example, 40 or 50 percent of available
bandwidth for GAA use further the
public interest or would another ratio be

more appropriate? We emphasize that
such ratio would constitute the “floor”
for GAA use. Under the Revised
Framework, GAA use would be
authorized and managed by the SAS, as
proposed in the NPRM. In addition,
when Priority Access rights have not
been issued (e.g., due to lack of demand)
or the spectrum is not actually in use by
a Priority Access licensee, the SAS
would automatically make that
spectrum available for GAA use locally.
Therefore, in any given location, the
quantity of spectrum available for GAA
use could exceed the reserved amount—
sometimes by a significant margin. This
approach would ensure that the greatest
possible portion of the 3.5 GHz Band
would be intensively used.

We seek comment on the public
interest benefits of balancing GAA and
Priority Access use in the 3.5 GHz Band
in the manner described above. We also
acknowledge that, if the supplemental
proposal to include the 3650-3700 MHz
band is adopted, an even split between
Priority Access and GAA use would
result in a fractional PAL and seek
comment on the appropriate ratio to
apply in this situation. We also seek
comment on implementation details,
including, for example, how the “use-it-
or-share-it” concept described above
could be implemented. What does “use”
mean in this context? How should it be
measured? How would such
dynamically changing rights be
enforced? Commenters should identify
any costs and benefits associated with
any proposed implementation approach.

We also envision that, in place of a
static channel model, the SAS would
dynamically assign specific frequencies
within given geographic areas. The SAS
would assign GAA users and Priority
Access licensees shares of the band but
the exact spectral location of a given
transmission authorization within the
band would not be fixed. For example,
a licensee might have Priority Access
rights for a single PAL, as defined
above, but the specific frequencies
assigned to that user would be managed
by the SAS and could be reassigned
from time to time (e.g., from 3550-3560
MHz to 3630-3640 MHz). The SAS
would assign and maintain appropriate
frequency assignments and ensure that
lower tier users do not interfere with
higher tier users and to minimize
interference among users in the same
tier. Under this approach, we ask
whether authorized base stations,
handsets, and other user equipment
should be required to be capable of
operating across the entire 3.5 GHz
Band. How would a requirement to
include capability to operate across the
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entire band affect equipment design,
performance and cost?

We acknowledge that there may be
benefits for Priority Access tier licensees
and GAA users to ensuring that
contiguous blocks of spectrum are made
available for each tier and even
individual licensees with multiple PALs
in a given geographic area. We seek
comment on whether it would be
technologically feasible and in the
public interest to ensure that contiguous
spectrum is made available on a tier-by-
tier and licensee-by-licensee basis.

We seek comment on this dynamic
approach to frequency assignment. We
acknowledge that this interactive
approach would require the SAS to go
well beyond the parameters of the
current TV White Spaces databases to
manage multiple users on a dynamic,
real time or near real time basis. Is this
spectrum management approach
feasible using current or developing
technologies? Are there any technical
parameters that would need to be
codified in Commission rules? How do
the public interest benefits of such an
approach compare to a more traditional
channel block band plan? Commenters
should identify any costs or benefits and
include a detailed technical analysis to
support their positions on dynamic
assignment of frequency bands.

C. Ensuring Productive Spectrum Use

The Revised Framework leverages the
unique characteristics of small cells and
the capabilities of modern database
technologies to ensure that the 3.5 GHz
Band is used intensively for a wide
variety of potential applications. We
seek comment on whether the PAL-
based allocation model outlined above
could, by assigning priority spectrum
rights in a targeted and dynamic
fashion, help to ensure that Priority
Access rights are allocated to the parties
that would make the most productive
use of quality-assured spectrum within
a given geographic area. Moreover, short
term licenses with no renewal
expectancy would provide licensees
with incentives to make actual and
consistent use of the spectrum and
significantly reduce the risk of spectrum
warehousing. This paradigm could also
obviate the need for performance and
construction requirements that could be
especially burdensome and difficult to
administer in the small cell context.

In the Revised Framework, the GAA
tier plays an important role in ensuring
that the 3.5 GHz Band is used
consistently and productively. Ensuring
that a significant GAA “floor” is
maintained in all geographic areas
where commercial use of the 3.5 GHz
Band is permitted, regardless of the

number of Priority Access tier users in
the area, should encourage widespread
deployment of base stations and
handsets that would operate
opportunistically in the band under the
control of the SAS. Moreover, under the
Revised Framework, PALs that are not
in actual use would be added to the
pool of available GAA spectrum, as
determined by the SAS. Thus, the GAA
tier could be used to supplement the
spectrum available to active Priority
Access users and as a source of
spectrum for opportunistic users as
determined by the SAS. These
complementary functions should
maximize the utility of the 3.5 GHz
Band for a diverse set of applications.

We seek comment on this approach to
promoting productive use of the 3.5
GHz Band. Would the PAL concept
provide strong incentives for licensees
to productive use their priority rights?
What technical metrics are appropriate
to measure ‘“use” in a portion of or the
entirety of a PAL? How can the SAS
effectively monitor actual use of the
Priority Access tier to determine
whether additional spectrum is
available for GAA use?

D. Localized Critical Access Use

As explained in the NPRM, a variety
of critical services in the United States
have urgent current as well as future
spectrum needs. While there is
currently insufficient spectrum
available to efficiently allocate
dedicated spectrum bands to all of these
users, we continue to believe that the
3.5 GHz Band can be used to provide
localized, protected spectrum to entities
with a need for reliable, interference
protected spectrum access throughout
much of the country. Many parties,
including Motorola Solutions, UTI, EEI,
and Microsoft submitted comments
supporting such access to the 3.5 GHz
Band for various critical access users.
Even as we explore methods for
expanding access to the Priority Access
tier, we continue to believe that “the
high spatial reuse characteristics of low-
power 3.5 GHz transmissions, combined
with access management facilitated by
the SAS, should allow the 3.5 GHz Band
to be utilized on a shared, licensed basis
by a variety of critical users to provide
high quality services to localized
facilities.” Under the authorization
method described above, critical access
users would be eligible to register and,
in the case of mutually exclusive
applications, bid for access to Priority
Access tier PALs. However, many such
facilities (e.g., hospitals) generally only
need access within specific buildings
and therefore may not require exclusive
access to even a full census tract of

Priority Access tier spectrum. Moreover,
these users would likely be unable to
outbid well capitalized commercial
interests for competitive PALs. As such,
we seek comment on whether it would
be possible to allow such critical users
to receive interference protections, akin
to Priority Access users, within a
limited portion (e.g., 20 megahertz) of
the GAA pool inside the confines of
their facilities.

Under this approach, qualified critical
access facilities would be eligible to
operate indoor small cell networks on a
quality-assured basis. These licensees
would be required to register their
networks in the SAS and comply with
applicable technical rules, including
low power limits. In addition, while the
SAS could manage GAA use in the area
to provide a measure of protection for
critical access users, such users might
also be required to employ interference
mitigation techniques to ensure a
properly interference-limited
environment. Such techniques could
include physical shielding or building
modifications around eligible facilities.
Alternatively, there may be standard
specifications for building efficiency or
radio frequency (RF) shielding that go
beyond those applicable to normal
construction that could provide enough
certainty against interference from
surrounding Priority Access or GAA use
so as to provide an interference “safe
harbor” for those seeking critical access
protections. We note that some modern
building standards may incorporate
materials that result in some degree of
RF shielding.

We seek comment on methods to
provide quality-assured spectrum for
critical access users. Does the Revised
Framework adequately address the
needs of such critical access users?
Would the SAS be able to effectively
manage spectrum use by a large number
of microtargeted facilities? What
interference mitigation techniques
should be required to ensure that these
facilities do not interfere with or receive
interference from other 3.5 GHz Band
users? How would compliance with
technical rules and interference
mitigation requirements be managed?
What RF emission limits would be
appropriate for a ““safe harbor”” as
described above? Would this plan
unacceptably encumber GAA spectrum?
We ask that commenters identify any
costs and benefits and provide a
detailed technical analysis to support
their arguments.

We also ask whether this approach
should be limited to ““critical access”
facilities. Could quality assured,
microtargeted indoor networks be
employed generally by property owners
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subject to appropriate technical and
interference mitigation requirements?
What types of mitigation techniques
would such buildings need to employ to
effectively prevent exterior interference?
Could such buildings coexist in close
proximity without unacceptably
interfering with one another? Would an
SAS be able to effectively manage a
large number of these locations?

E. Technical Issues

While we expect that the SAS would
coordinate much of the interaction
between disparate users in the 3.5 GHz
Band, some minimal technical
requirements will be necessary to
ensure that multiple networks can
effectively coexist in the band. As such,
we seek comment on certain technical
issues related to implementing the
Revised Framework. In responding to
questions in this section, we ask that
commenters identify any costs and
benefits and provide detailed technical
analysis to support their proposals. We
also recognize that these issues may
need to be explored in greater depth in
the future and, to that end, we may seek
additional comment on specific
technical rules in future notices.

1. Technical Implementation of the
Revised Framework

The effectiveness of dynamic
spectrum sharing depends on the proper
application of interference mitigation
and spectrum management techniques
for operating in the shared band. The
Commission addressed some of the
technical features of small cells in the
NPRM, including allowable power
limits for small cell base stations, and
solicited comment on these and other
potential technical rules. Below, we
seek additional comment on technical
rules and assumptions appropriate to
implementing the Revised Framework
or variations supported by commenters.
We ask that commenters identify any
costs and benefits and provide detailed
technical analysis to support their
proposals.

Building on the approach taken in the
TV White Space proceeding, we expect
that the SAS would manage and
configure the use of authorized
spectrum and policy related parameters,
and communicate updates regarding
spectrum availability and operational
requirements to existing and new users.
The SAS could extend the TV White
Spaces paradigm with a greater degree
of dynamism—by incorporating
information about spectrum utilization
from other Citizen’s Broadband users to
manage access to the band on a real-
time or near-real time basis. For
example, infrastructure nodes, such as

base stations, access points, or core
network elements could interact with
the SAS and provide end user devices
with operational parameters and recent
changes. Given these factors, we seek
comment on the essential high-level
requirements for the SAS and the nature
of its interactions with the different
technologies and network topologies in
the 3.5 GHz Band.

Compared to typical macrocell
deployments, small cell networks are
generally characterized by: Lower
transmit power, lower local RF
transmissions, and an ability to operate
in a relatively high interference
environment (relative to thermal noise;
Interference-over-Thermal (IoT)). In
addition, recent advancements in
network self-organization and
interference management technologies
are expected to allow for new spectrum
sharing paradigms, which are difficult
to implement or impractical in
traditional noise-limited environments.
Given the variety of possible network
deployments and the wide range of
potential network parameters and RF
configurations, we anticipate that many
of the parameters of systems operating
in the 3.5 GHz Band will be managed by
the SAS. However, some preliminary
estimated values for transmission power
levels, whether field strength or power
flux density (PFD) limits should be
imposed. With regard to the Revised
Framework, the key technical
considerations include: (1) Base station
transmit power; (2) acceptable
interference environment; and (3)
technical flexibility. In light of the
Revised Framework described here and
additional staff analysis, we seek
comment on some preliminary values
defining some of these technical
parameters and criteria.

Base Station Transmit Power. As a
baseline, we seek comment on limiting
small cell base stations operating in the
3.5 GHz Band to a maximum 24dBm
transmit power along with maximum
antenna gain of 6dBi. These values are
consistent with the 30dBm EiRP
commonly assumed in various studies
for small cell base stations. The
maximum operational EiRP of
individual base stations might be
reduced by the SAS to prevent
interference and promote efficient
network operation. In addition, we
assume end user devices to have
configurable maximum power levels
below typical 23dBm values and
support for some form of power control
to ensure effective spectrum sharing.

We seek comment on the power levels
which should be considered as a
baseline for spectrum sharing evaluation
and if the SAS can regulate the use of

such power levels. We also seek
comment on the degree to which power
levels in excess of 24 dBm may be
appropriate to enable other use cases,
such as the rural coverage case
contemplated in our NPRM. Should we
consider additional higher and lower
base station (e.g., eNodeB or Access
Point) power classes for operation in the
3.5 GHz Band to address different
network deployments? What values
should be assumed for EIRP? Should
power control function and capability at
the base station and user device be
service rule requirements?

Acceptable Interference Environment.
Another key factor to consider is the
acceptable interference environment in
which multiple small cell networks
would be able to coexist. The acceptable
interference rise over thermal noise for
small deployments has been studied
with operational values around 20dB for
picocells and even higher (e.g., greater
than 40dB) for femtocells. A common
understanding of tolerable IoT levels
and extending them to estimate
maximum acceptable intersystem co-
channel interference and adjacent
channel interference appear key to
realizing and quantifying the potential
in spectrum sharing. What are
appropriate values for IoT given the
Revised Framework we envision for the
3.5 GHz Band? In addressing this
question, commenters should focus not
only on interference issues between
similar type systems (e.g., LTE to LTE),
but also on coexistence issues between
disparate systems (e.g., LTE to Wi-Fi).
Are different considerations necessary
for each of these situations? Can such an
approach be integrated with the
imposition of some minimal receiver
standards on equipment in the band?
How could such policies be
implemented and enforced at licensees’
geographic boundary for a single PAL or
a collection of aggregated PALs?
Similarly, one can estimate the
maximum signal level received from
each system in adjacent channels. We
seek comment on noise figures,
aggregate and intra and inter-system IoT
thresholds, and receiver desensitization
with focus on 3.5 GHz Band small cells.
In addition, we seek comment on
whether an approach based on field
strength or PFD would be more
appropriate and easier to administer and
comply with. If so, at what location(s)
should such limits be imposed (e.g., at
ground level, at some height above
ground)? What additional consideration
is needed if two adjacent systems use
different radio access technologies or
have no or poor synchronization?

Technical Flexibility. The Revised
Framework is designed to flexibly
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accommodate different types of end
users and a variety of use cases. To what
extent could technical rules facilitate
the effective coexistence of disparate
technologies and network topologies in
the band? Should we also accommodate
point to multipoint radios for wireless
backhaul and WISP applications as
suggested by some commenters? If so,
how would their coexistence with small
cells in nearby locations or adjacent
channels be managed? Could spectrum
coordination between different
networks and technologies be
automated in whole or in part and
managed by the SAS? How can the SAS
facilitate coexistence of disparate
systems?

2. Additional Technical Considerations

We acknowledge that there may be
additional technical considerations
beyond those addressed in the NPRM
and this Public Notice that would need
to be incorporated into any technical
rules adopted in this proceeding. We
seek comment on what additional

technical issues may need to be
addressed in this proceeding to promote
efficiency and intensive use of the 3.5
GHz Band. We encourage commenters
to address these issues as thoroughly as
possible. To the extent we see
commenters identify common issues
that require further discussion, we may

seek additional comment as appropriate.

As noted above, we envision holding a
workshop on the technical aspects of
the SAS in the near future. The Bureaus
will solicit further input on SAS
requirements in conjunction with that
event.

We note that the FCC’s Technological
Advisory Council (TAC) has been
studying spectrum interference policy
and receiver standards in general, and it
recommends that the Commission
consider forming one or more multi-
stakeholder groups to study such
standards and interference limits policy
at suitable service boundaries, such as
those related to the 3.5 GHz band.
Should the Commission encourage the
formation of one or more groups to

investigate interference limit policy for
the 3.5 GHz band? If so, what should be
the scope of such a group or groups?

F. Extension of Revised Framework to
the 3650-3700 MHz Band

The NPRM described the possibility
of extending the proposed licensing
framework to the 3650-3700 MHz band.
Although our primary objective here is
to describe how the Revised Framework
would operate in the context of the 3.5
GHz Band, we also seek comment on
whether and how it could be extended
to the 3650-3700 MHz band. What, if
any, additional considerations would
apply if the Revised Framework were to
be applied to the 3650-3700 MHz band?
What provisions would need to be made
for incumbent operators? How much
transition time would be required?

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 2013—-28254 Filed 12—3—-13; 8:45 am]|
BILLING CODE 6712-01-P
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AFRICAN DEVELOPMENT
FOUNDATION

Public Quarterly Meeting of the Board
of Directors

AGENCY: United States African
Development Foundation.

ACTION: Notice of meeting.

SUMMARY: The U.S. African
Development Foundation (USDAF) will
hold its quarterly meeting of the Board
of Directors to discuss the agency’s
programs and administration.
DATES: The meeting will be held on
Thursday, December 12, 2013 at 2 p.m.
and will last until 3:30 p.m. of the same
day.
ADDRESSES: This meeting will be held
via teleconference.
FOR FURTHER INFORMATION CONTACT:
Rabayah Akhter, 202—-233-8811.

Authority: Public Law 96-533 (22 U.S.C.
290h).

Dated: November 26, 2013.
Doris Mason Martin,
General Counsel.
[FR Doc. 2013-28986 Filed 12-3—13; 8:45 am]
BILLING CODE 6117-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2013-0064]

Concurrence With OIE Risk
Designations for Bovine Spongiform
Encephalopathy

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public of
our preliminary concurrence with the
World Organization for Animal Health’s
(OIE) bovine spongiform
encephalopathy (BSE) risk designations

for 14 regions. The OIE recognizes these
regions as being of either negligible risk
for BSE or of controlled risk for BSE. We
are taking this action based on our
review of information supporting the
OIE’s risk designations for these regions.
DATES: We will consider all comments
that we receive on or before February 3,
2014.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2013-0064-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2013-0064, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2013-0064 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Silvia Kreindel, Senior Staff
Veterinarian, Regionalization Evaluation
Services, National Center for Import and
Export, VS, APHIS, 4700 River Road,
Unit 38, Riverdale, MD 20737-1231;
(301) 851-3300.

SUPPLEMENTARY INFORMATION:

Background

As amended by a final rule published
in today’s Federal Register (see “Bovine
Spongiform Encephalopathy;
Importation of Bovines and Bovine
Products,” Docket No. APHIS-2008—
0010), the regulations in 9 CFR part 92
subpart B, “Importation of Animals and
Animal Products; Procedures for
Requesting BSE Risk Status
Classification With Regard To Bovines”
(referred to below as the regulations), set
forth the process by which the Animal
and Plant Health Inspection Service
(APHIS) classifies regions for bovine
spongiform encephalopathy (BSE) risk.
Section 92.5 of the regulations provides
that all countries of the world are

considered by APHIS to be in one of
three BSE risk categories: Negligible
risk, controlled risk, or undetermined
risk. These risk categories are defined in
§92.1. Any region that is not classified
by APHIS as presenting either negligible
risk or controlled risk for BSE is
considered to present an undetermined
risk. The list of those regions classified
by APHIS as having either negligible
risk or controlled risk can be accessed
on the APHIS Web site at http://
www.aphis.usda.gov/import_export/
animals/animal disease_status.shtml.
The list can also be obtained by writing
to APHIS at National Import Export
Services, 4700 River Road Unit 38,
Riverdale, MD 20737.

Under the regulations, APHIS may
classify a region for BSE in one of two
ways. One way is for countries that have
not received a risk classification from
the World Organization for Animal
Health (OIE) to request classification by
APHIS. The other way is for APHIS to
concur with the classification given to a
country by the OIE.

If the OIE has classified a country as
either BSE negligible risk or BSE
controlled risk, APHIS will seek
information to support concurrence
with the OIE classification. This
information may be publicly available
information, or APHIS may request that
countries supply the same information
given to the OIE. APHIS will announce
in the Federal Register, subject to
public comment, its intent to concur
with an OIE classification.

In accordance with this process, we
are giving notice in this document that
APHIS intends to concur with the OIE
risk classifications of the following
countries:

¢ Regions of negligible risk for BSE:
Austria, Belgium, Brazil, Colombia,
Israel, Italy, Japan, the Netherlands,
Singapore, Slovenia.

e Regions of controlled risk for BSE:
Bulgaria, Costa Rica, Croatia, Nicaragua,
Taiwan.

The OIE recommendations regarding
each of the above countries can be
viewed at http://www.oie.int/animal-
health-in-the-world/official-disease-
status/bse/list-of-bse-risk-status/.

The conclusions of the OIE scientific
commission for these countries can be
viewed at:

Austria: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A _SCAD
Feb2012.pdf (page 46).
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Belgium: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard Setting/docs/pdf/SCAD/A
SCAD_Feb2012.pdf (page 47).

Brazil: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A_SCAD
Feb2012.pdf (page 48).

Bulgaria: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard_Setting/docs/pdf/SCAD/A_
SCAD_Feb2013.pdf (page 68).

Colombia: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard_Setting/docs/pdf/SCAD/A_
SCAD Feb2012.pdf (page 50).

Costa Rica: http://www.oie.int/
fileadmin/Home/eng/Internationa
Standard_Setting/docs/pdf/SCAD/A_
SCAD_Feb2013.pdf (page 69).

Croatia: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A_SCAD _
Feb2012.pdf (page 51).

Israel: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A _SCAD
Feb2013.pdf (page 71).

Italy: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A _SCAD
Feb2013.pdf (page 72).

Japan: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A_SCAD
Feb2013.pdf (page 73).

Netherlands: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard_Setting/docs/pdf/SCAD/A_
SCAD Feb2013.pdf (page 75).

Nicaragua: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard_Setting/docs/pdf/SCAD/A
SCAD Feb2012.pdf (page 52).

Singapore: http://www.oie.int/
fileadmin/Home/eng/Internationa_
Standard Setting/docs/pdf/SCAD/A
SCAD fev2007.pdf (page 30).

Slovenia: http://www.oie.int/
fileadmin/Home/eng/Internationa
Standard_Setting/docs/pdf/SCAD/A
SCAD_Feb2013.pdf (page 76).

Taiwan: http://www.oie.int/fileadmin/
Home/eng/Internationa_Standard
Setting/docs/pdf/SCAD/A_SCAD
fev2007.pdf (page 24—under Chinese
Taipei).

After reviewing any comments we
receive, we will announce our final
determination regarding the BSE
classification of these countries in the
Federal Register, along with a
discussion of and response to pertinent
issues raised by commenters. If APHIS
recognizes a country as either negligible
risk or controlled risk for BSE, the
Agency will include that country in a
list of regions of negligible risk or
controlled risk for BSE, as applicable,

that is available to the public on the
Agency’s Web site at http://
www.aphis.usda.gov/import_export/
animals/animal disease status.shtml.
Authority: 7 U.S.C. 1622 and 8301-8317;

21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

Done in Washington, DC, this 20th day of
November 2013.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2013—-28338 Filed 12—3-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

White River National Forest; Summit
County, CO; 2013 Arapahoe Basin
Improvements EIS

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: Arapahoe Basin Ski Area (A-
Basin) has submitted a proposal to the
White River National Forest (WRNF) to
pursue approval of proposed projects
included in its 2012 Master
Development Plan (MDP). The WRNF
has accepted this proposal, and is
preparing an Environmental Impact
Statement (EIS) to analyze and disclose
the potential environmental effects of
implementing the projects. The
Proposed Action is designed to: Provide
The Beavers with snow safety
operations and ski patrol services
consistent with statements made in the
2002 WRNF Forest Plan FEIS;
accommodate existing and future
demand for high Alpine and open bowl
skiing while protecting and enhancing
the distinctive skiing experience that A-
Basin provides; improve access to
Montezuma Bowl; upgrade or remove
existing lifts, as needed; improve water
storage capacity for existing
snowmaking operations; and, enhance
four-season recreational opportunities.

DATES: Comments concerning the scope
of the analysis must be received by
January 21, 2014. The draft
environmental impact statement is
expected to be available for public
review in the spring of 2014 and the
final environmental impact statement is
expected in the winter of 2014/15.

ADDRESSES: Send written comments to:
Scott Fitzwilliams, Forest Supervisor,
c/Joe Foreman, White River National
Forest, PO Box 620, Silverthorne, CO
80498; FAX (970) 468—7735 or by email
to: wrnf scoping comments@fs.fed.us

(please include A-Basin 2013
Improvements EIS in the subject line).
FOR FURTHER INFORMATION CONTACT:
Additional information related to the
proposed project can be obtained from:
Joe Foreman, Winter Sports Permit
Administrator, Dillon Ranger District,
680 Blue River Pkwy, PO Box 620,
Silverthorne, CO 80498. Mr. Foreman
can be reached by phone at (970) 262—
3443 or by email at jgforeman@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action: Dating
back to 1982, six avalanche fatalities
have occurred in the backcountry
immediately adjacent to A-Basin’s
operational boundary—five in the Steep
Gullies and one in Beaver Bowl.
Currently, The Beavers can be accessed
legally through backcountry access
points located along the western extent
of A-Basin’s operational boundary.
From these points, skiers may exit the
controlled/patrolled portions of A-
Basin’s operational boundary to access
adjacent backcountry terrain in The
Beavers, the Steep Gullies and the Rock
Pile. In particular, these areas receive
heavy backcountry use by the public
once the snowpack is sufficient. The
Proposed Action proposes to
incorporate The Beavers into A-Basin’s
operational boundary to improve the
safety of recreating in that area.

Documentation of the popularity of
The Beavers can be traced back to the
2002 WRNF Forest Plan FEIS, which
provides detailed information on
“Future Expansion” areas at existing ski
areas across Eagle, Garfield, Pitkin, and
Summit counties. Related to A-Basin’s
SUP area, and specifically related to
planned projects discussed in this
proposal, the 2002 Forest Plan FEIS
states:

The Beavers are popular with backcountry
skiers and snowboarders who access the site
from Arapahoe Basin ski area. Steep north-
facing chutes above treeline with numerous
rock outcrops characterize the terrain. Most
skiers hike or hitchhike uphill to return to
their vehicles. Avalanche risk to the public
is potentially high. The risk could be
partially mitigated if the Beavers site was
developed for skiing as part of the ski area.

Bringing The Beavers into A-Basin’s
operational boundary would provide the
area with snow safety operations and ski
patrol services consistent with
statements made in the 2002 WRNF
Forest Plan FEIS.

In addition to safety, A-Basin’s market
is unique in that it is strongly skewed
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toward advanced ability level skiers as
compared to the majority of ski resorts
in the Central Rocky Mountain region,
who primarily accommodate
intermediate skiers. As visitation
increases in the future, A-Basin needs to
ensure that its reputation for advanced
terrain with low trail densities is not
only maintained, but improved. It is
therefore reasonable to look to
opportunities within the existing SUP
area for opportunities to meet the needs
of A-Basin’s market.

Finally, guest expectations continue
to evolve and ski areas must constantly
focus on raising service standards and
improving the overall recreational
experience. By upgrading,
supplementing and removing outdated
infrastructure within the ski area,
improving snowmaking efficiencies and
providing activities to enhance the four-
season recreation experience on NFS
lands, A-Basin can continue to raise
service standards while maintaining the
unique A-Basin experience.

Proposed Action: The Proposed
Action includes the following five
elements, identified below. A full
description of each element can be
found at: http://www.fs.usda.gov/
projects/whiteriver/landmanagement/
projects.

e Incorporate The Beavers and the
Steep Gullies into A-Basin’s Operational
Boundary, and providing lift access,
developed ski trails and tree skiing in
that area. The proposed terrain would
be patrolled and avalanche control/
snow safety work would be conducted
throughout the area. To minimize or
mitigate potential effects to wildlife
from incorporating this terrain into the
operational boundary, conservation
measures would be considered. The
conservation measures would be further
defined in conjunction with the United
States Fish and Wildlife Service and
other partners.

e Install a surface lift from the
Lenawee Mountain and Norway lifts to
Montezuma Bowl to improve access
from the front side to Montezuma Bowl.

¢ Replace the Pallavicini and Molly
Hogan Lifts with more current lift
technology in similar alignments and
with lifts that provide similar hourly
capacities.

¢ Expand the existing snowmaking
water storage reservoir from 5.5 acre feet
to approximately 35 acre feet.

e Provide a Zip Line Tour and
Challenge/Ropes Course at the ski area,
accessible from existing ski area
infrastructure.

These projects are designed to provide
lift served access to additional advanced
terrain within the existing SUP
boundary, while maintaining the

integrity of the unique characteristics
for which A-Basin is known. The
proposed projects are consistent with
the A-Basin’s 2012 Master Development
Plan.

Based on the Proposed Action there
may be a need to do a site-specific
Forest Plan Amendment to address
Southern Rockies Lynx Amendment
Standard All S1.

Responsible Official: The Responsible
Official is Scott Fitzwilliams, Forest
Supervisor for the WRNF.

Nature of Decision To Be Made: Based
on the analysis that will be documented
in the forthcoming EIS, the Responsible
Official will decide whether or not to
implement, in whole or in part, the
Proposed Action or another alternative
that may be developed by the Forest
Service as a result of scoping.

Scoping Process: This notice of intent
initiates the scoping process, which
guides the development of the
environmental impact statement. The
Forest Service is soliciting comments
from Federal, State and local agencies
and other individuals or organizations
that may be interested in or affected by
implementation of the proposed
projects. A public open house regarding
this proposal will be held at the
Silverthorne Library located at 651
Center Circle, Silverthorne, Colorado,
on December 3, 2013 between 4:30 and
6:30 p.m. Representatives from the
WRNF and A-Basin will be present to
answer questions and provide
additional information on this project.

Public questions and comments
regarding this proposal are an integral
part of this environmental analysis
process. Input provided by interested
and/or affected individuals,
organizations and governmental
agencies will be used to identify
resource issues that will be analyzed in
the environmental impact statement.
The Forest Service will identify
significant issues raised during the
scoping process, and use them to
formulate alternatives, prescribe
mitigation measures and project design
features, or analyze environmental
effects.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this

proposed action. Comments submitted
anonymously will be accepted and
considered, however.

Dated: November 27, 2013.
Jan Cutts,
District Ranger.
[FR Doc. 2013—-28995 Filed 12—3-13; 8:45 am]|
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

[Foreign-Trade Zones Board]
[B-100-2013]

Foreign-Trade Zone (FTZ) 20—Suffolk,
Virginia, Notification of Proposed
Production Activity, Grandwatt Electric
Corporation, (Portable Light Towers
and Generator Sets), Suffolk, Virginia

The Virginia Port Authority, grantee
of FTZ 20, submitted a notification of
proposed production activity to the FTZ
Board on behalf of Grandwatt Electric
Corporation (GEC), located in Suffolk,
Virginia. The notification conforming to
the requirements of the regulations of
the FTZ Board (15 CFR 400.22) was
received on November 21, 2013.

The GEC facility is located within Site
36 of FTZ 20. The facility is used for the
production of portable light towers and
diesel-powered generator sets for
residential, commercial, and industrial
applications. Pursuant to 15 CFR
400.14(b), FTZ activity would be limited
to the specific foreign-status
components and specific finished
products described in the submitted
notification (as described below) and
subsequently authorized by the FTZ
Board.

Production under FTZ procedures
could exempt GEC from customs duty
payments on the foreign status
components used in export production.
On its domestic sales, GEC would be
able to choose the duty rates during
customs entry procedures that apply to
portable light towers (2.5 or 6%) and
generator sets (2.5%) for the foreign
status inputs noted below. Customs
duties also could possibly be deferred or
reduced on foreign status production
equipment.

The components sourced from abroad
include: Diesel engines; base frames;
anti-vibration mounts; fuel tank baffles;
batteries; battery wire and boxes; plastic
fuel tanks; metal filters; pipes (parts of
generators); radiators and caps; tow bar
assemblies; guide pulleys; winches;
axles; tire-rim assemblies; clips; pins;
brackets; bolts; junction plates; tower
masts; shaped springs; shaped pipes;
brackets; mufflers; stabilizer legs; locks;
top covers; air springs; door plates;
stainless steel hinges; ventilate boards;


http://www.fs.usda.gov/projects/whiteriver/landmanagement/projects
http://www.fs.usda.gov/projects/whiteriver/landmanagement/projects
http://www.fs.usda.gov/projects/whiteriver/landmanagement/projects
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output socket shrouds; printed circuit
boards (motherboards); bottom/door
boards; fenders; end plates; industrial
gas turbines; turbine bases; acoustic
enclosures; gearboxes (transmissions);
central posts; connecting frames; ballast
assemblies; wire harnesses; light towers;
traction connectors; and tool carts (duty
rate ranges from free to 5.7%).

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is
January 13, 2014.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the FTZ
Board’s Web site, which is accessible
via www.trade.gov/ftz.

For Further Information Contact:
Pierre Duy at Pierre.Duy@trade.gov or
(202) 482-1378.

Dated: November 21, 2013.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2013—-28830 Filed 12—3-13; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-890]

Wooden Bedroom Furniture From the
People’s Republic of China: Notice of
Court Decision Not in Harmony With
Final Results of Administrative Review
and Notice of Amended Final Results
of Administrative Review Pursuant to
Court Decision

AGENCY: Enforcement and Compliance,
formerly Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 14, 2013, the
United States Court of International
Trade (“CIT”) issued its final judgment
in Home Meridian Int’l, Inc. v. United
States Consol. Court No. 11-00325 1 and
sustained the Department of
Commerce’s (“‘the Department”) final
results of second remand
determination.2 Consistent with the
decision of the United States Court of

1 See Home Meridian Int’l, Inc. v. United States
Consol. Court No. 11-00325, Slip Op. 13-140
(November 14, 2013) (‘“Home Meridian II”’).

2 See Second Redetermination Pursuant to Court
Order, Court No. 11-00325, dated August 26, 2013
(“Remand Results I1"’).

Appeals for the Federal Circuit
(“CAFC”) in Timken Co. v. United
States, 893 F.2d 337 (Fed. Cir. 1990)
(“Timken”), as clarified by Diamond
Sawblades Mfrs. Coalition v. United
States, 626 F.3d 1374 (Fed. Cir. 2010)
(“Diamond Sawblades”), the
Department is notifying the public that
the final judgment in this case is not in
harmony with the Department’s Final
Results3 and is amending its Final
Results with regard to the calculation of
the weighted average margin applied to
the mandatory respondent, Dalian
Huafeng Furniture Group Co., Ltd.
(“Huafeng”), and the two separate rate
respondents included in this decision:
Nanhai Baiyi Woodwork Co. Ltd.
(“Nanhai”) and Dongguan
Liaobushangdun Huada Furniture
Factory and Great Rich (HK) Enterprise
Co., Ltd. (“Dongguan”).

DATES: Effective Date: November 25,
2013.

FOR FURTHER INFORMATION CONTACT: ]eff
Pedersen, AD/CVD Operations, Office
IV, Enforcement and Compliance—
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone (202)
482-2769.

SUPPLEMENTARY INFORMATION:

Background

On August 26, 2013, the Department
filed Remand Redetermination II, in
which the Department valued certain
wood inputs by the respondent, Dalian
Huafeng Furniture Group Co., Ltd.
(“Huafeng”), using its market purchases.
In addition, the Department revised the
surrogate financial ratios by excluding
in the calculation of ratios the financial
statements of one company relied on in
the Final Results. Remand
Redetermination II also included
adjustments made in Remand
Redetermination I regarding the
surrogate value for the input poly foam,*
which the Court sustained in Home
Meridian I.5 On November 14, 2013, the
Court sustained the Department’s
Remand Redetermination II.®

Timken Notice

In its decision in Timken, 893 F.2d at
341, as clarified by Diamond Sawblades,

3 See Wooden Bedroom Furniture From the
People’s Republic of China: Final Results and Final
Rescission in Part, 76 FR 49729 (August 11, 2011)
(“Final Results”).

4 See Remand Results I and Final Results of
Redetermination Pursuant to Court Order (February
25, 2013), Docket No. 97 (“Remand Results I").

5 See Home Meridian Int’l, Inc. v. United States,
Consol. Court No. 11-00325, Slip Op. 2013-81
(June 25, 2013) (“Home Meridian I'’).

6 See Home Meridian II.

the CAFC has held that, pursuant to
section 516A(e) of the Tariff Act of
1930, as amended (‘‘the Act”), the
Department must publish a notice of a
court decision that is not “in harmony”
with a Department determination and
must suspend liquidation of entries
pending a “conclusive” court decision.
The CIT’s November 14, 2013, judgment
sustaining the Department’s remand
redetermination valuation of certain
wood inputs, poly foam, and the
calculation of the surrogate financial
ratios, constitutes a final decision of that
court that is not in harmony with the
Department’s Final Results. This notice
is published in fulfillment of the
publication requirements of Timken.
Accordingly, the Department will
continue the suspension of liquidation
of the subject merchandise pending the
expiration of the period of appeal, or if
appealed, pending a final and
conclusive court decision.

Amended Final Results

Because there is now a final court
decision with respect to this case, the
Department is amending its Final
Results with respect to Huafeng’s
weighted-average dumping margin for
the period January 1, 2009 through
December 31, 2009. In addition, the
Department has amended the Final
Results for Nanhai and Baiyi, the
separate rate respondents included in
this final court decision. The remaining
weighted-average dumping margins
from the Final Results, as subsequently
amended, remain unchanged.

Weighted-
average
Manufacturer/exporter dumping
margin
(percent)
Dalian Huafeng Furniture
Group Co., Ltd .....cceeveens 11.79
Nanhai Baiyi Woodwork Co.
Ltd s 11.79
Dongguan Liaobushangdun
Huada Furniture Factory,
Great Rich (HK) Enterprise
Co., Ltd oo 11.79

In the event the CIT’s ruling is not
appealed or, if appealed, upheld by the
CAFC, the Department will instruct CBP
to liquidate entries of subject
merchandise in accordance with

This notice is issued and published in
accordance with sections 516A(e)(1),
751(a)(1), and 777(i)(1) of the Act.

Dated: November 26, 2013.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2013-29029 Filed 12-3-13; 8:45 am|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-910]

Circular Welded Carbon-Quality Steel
Pipe From the People’s Republic of
China: Continuation of Antidumping
Duty Order

AGENCY: Enforcement and Compliance,
Formerly Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the “Department”) and the
International Trade Commission (the
“ITC”) that revocation of the
antidumping duty order on circular
welded carbon-quality steel pipe
(“circular welded pipe”) from the
People’s Republic of China (“PRC”)
would likely lead to a continuation or
recurrence of dumping and material
injury to an industry in the United
States, the Department is publishing a
notice of continuation of the
antidumping duty order.

DATES: Effective Date: December 4, 2013.

FOR FURTHER INFORMATION: Erin Kearney
or Howard Smith, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: 202—
482—-0167 or 202—482-5193,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On June 3, 2013, the Department
initiated the first sunset review of the
antidumping duty order on circular
welded pipe from the PRC, pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (the “Act”).? As a result of
its review, the Department determined
that revocation of the antidumping duty
order on circular welded pipe from the
PRC would likely lead to continuation
or recurrence of dumping and notified
the ITC of the magnitude of the margins
likely to prevail should the order be
revoked.2 On November 22, 2013, the
ITC published its determination,
pursuant to section 751(c) of the Act,
that revocation of the antidumping duty
order on circular welded pipe from the
PRC would likely lead to a continuation

1 See Initiation of Five-Year (“Sunset”) Review, 78
FR 33063 (June 3, 2013).

2 See Circular Welded Carbon-Quality Steel Pipe
From the People’s Republic of China: Final Results
of the Expedited First Sunset Review of the
Antidumping Duty Order, 78 FR 61335 (October 3,
2013).

or recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time.3

Scope of the Order

The merchandise subject to the order
is circular welded pipe. The pipe
products that are the subject of the order
are currently classifiable in Harmonized
Tariff Schedule of the United States
(“HTSUS”) statistical reporting numbers
7306.30.10.00, 7306.30.50.25,
7306.30.50.32, 7306.30.50.40,
7306.30.50.55, 7306.30.50.85,
7306.30.50.90, 7306.50.10.00,
7306.50.50.50, 7306.50.50.70,
7306.19.10.10, 7306.19.10.50,
7306.19.51.10, and 7306.19.51.50.
However, the product description, and
not the HTSUS classification, is
dispositive of whether merchandise
imported into the United States falls
within the scope of the order.#

Continuation of the Order

As a result of the determinations by
the Department and the ITC that
revocation of the antidumping duty
order would likely lead to a
continuation or recurrence of dumping
and material injury to an industry in the
United States, pursuant to section
751(d)(2) of the Act, the Department
hereby orders the continuation of the
antidumping order on circular welded
pipe from the PRC. U.S. Customs and
Border Protection will continue to
collect antidumping duty cash deposits
at the rates in effect at the time of entry
for all imports of subject merchandise.
The effective date of the continuation of
the order will be the date of publication
in the Federal Register of this notice of
continuation. Pursuant to section
751